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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KELLY LYNN ANDERSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5040487
WAL-MART STORES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ILLINOIS NATIONAL INSURANCE
  :     Head Note Nos.: 1402.20, 1402.40, 2907 

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  : 

______________________________________________________________________

STATEMENT OF THE CASE

Kelly Lynn Anderson, claimant, filed a petition in arbitration and seeks workers’ compensation benefits from defendants, Wal-Mart Stores, Inc., as her former employer and Illinois National Insurance Company, as the applicable insurance carrier.  Hearing was held on June 12, 2013.  
Claimant offered testimony and called her mother, Patricia Miller, to testify.  Defendants called Jennifer Browning to testify.  The evidentiary record also includes claimant’s exhibits 1 through 11 and defendants’ exhibits A through P.  Objections were asserted as to claimant’s exhibit 11 and defendants’ exhibit D.  All objections were overruled and all exhibits were received into evidence.  
The parties submitted a hearing report prior to the commencement of the evidentiary hearing.  On that hearing report, the parties entered into certain stipulations.  Those stipulations are accepted and relied upon in this decision.  No findings of fact or conclusions of law will be made with respect to the parties’ stipulations.
ISSUES
The parties submitted the following disputed issues for resolution:
1. Whether claimant sustained an injury that arose out of and in the course of her employment on July 31, 2011.

2. Whether the alleged injury caused temporary disability and, if so, the extent of claimant’s entitlement to temporary disability benefits.

3. Whether the alleged injury caused permanent disability and, if so, the extent of claimant’s entitlement to permanent disability benefits.

4. The proper commencement date for any permanent disability benefits awarded.

5. The proper weekly rate at which any benefits awarded should be paid, including the applicable gross weekly wage and the number of exemptions to which claimant is entitled.

6. Whether claimant is entitled to payment of past medical expenses itemized in claimant’s exhibit 9.

7. Whether claimant is entitled to an award of an independent medical evaluation fee pursuant to Iowa Code section 85.39.

8. Whether claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

9. Whether costs should be taxed against defendants.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

Kelly Lynn Anderson is a 51-year-old woman who lives with her mother and son.  She assists her elderly mother with cleaning, transportation to doctor visits, laundry, vacuuming, and with getting into and out of the shower.  She receives compensation from the State of Iowa for the care she provides to her mother.  Ms. Anderson also provides assistance to her son, who has been diagnosed with paranoid schizophrenia.  
Ms. Anderson is a high school graduate with one year of college education.  She is a veteran, having served on active duty in the Army from 1986 until 1988.  She was honorably discharged from the service after sustaining a right ankle injury.  She receives veteran’s disability compensation on a monthly basis as a result of her service-related injury.  She has recently obtained an increase in her service-related disability compensation payment as a result of a post-traumatic stress disorder diagnosis arising out of a sexual assault she was victim to during her military service.

Ms. Anderson testified that she has held between 25-50 jobs during her adult work life.  Prior to moving to Iowa in 2007, Ms. Anderson lived in California.  She cleaned cars and performed customer service while employed at Hertz.  She worked for Serv Pro, cleaning mold, mildew, and crime scenes.  She testified that she has performed primarily physical-type work during her work life.
Upon moving to Iowa, claimant worked as a housekeeper at Comfort Inn, as a cashier at Target and Hy-Vee and a part-time position at the Blank Park Zoo.  She testified about a prior work-related injury to her low back while employed at Hy-Vee in 2009.  She was apparently struck by a customer in a large, motorized wheelchair while performing her cashiering duties.  Her medical records document significant symptoms and treatment following the 2009 injury.  Claimant did not file a worker’s compensation claim following her 2009 injury at Hy-Vee but was off work for a period of approximately six months following that injury.  

Ms. Anderson started working for Wal-Mart as a part-time cashier in March 2011.  She asserts that she was injured while working at Wal-Mart on July 31, 2011.  Specifically, she testified that she was crouched down cleaning under her register area when a co-worker came up behind her, poked her in the ribs, and she straightened up quickly causing injury to her neck, thoracic spine, and low back. 

Claimant testified that she had ongoing low back symptoms when she left Hy-Vee.  However, she testified that she could do a lot more physically at that time than she can do now.  Ms. Anderson also testified that she had no neck issues prior to July 31, 2011, and that she had no physical restrictions prior to her alleged work injury at Wal-Mart on July 31, 2011.

There is video of the incident described by claimant.  (Exhibit B)  The video confirms that at 9:08:10 p.m. on July 31, 2011, claimant was touched in the ribs by a co-worker.  She had been crouched and cleaning under her register area prior to this event but was standing at the time she was touched by a co-worker.  There is no obvious jerking, straightening, or other movement by claimant when she is touched by the co-worker.  (Ex. B)

Claimant does place her right hand on her low back and her left hand on a counter shortly after the aforementioned event.  However, review of the surveillance video reveals that claimant made similar body movements prior to the alleged incident as well.  (Ex. B at approximately 8:10:15 and 8:53:55)  No obvious traumatic event or injury is evident to me when viewing the surveillance video.

On the other hand, claimant reported this injury to Wal-Mart and sought medical care within a couple of days of the incident.  She clearly reported back pain shortly after this event and has never returned to work at Wal-Mart or elsewhere since the July 31, 2011 incident.

Claimant offers medical reports from Jacqueline Stoken, D.O. in support of her claims.  Dr. Stoken evaluated Ms. Anderson on January 21, 2013.  She opines that claimant sustained an injury on July 31, 2011 as a result of her work activities and that the July 31, 2011 injury caused the need for medical care, permanent physical work restrictions, and permanent impairment to both the cervical spine and the lumbar spine.  In total, Dr. Stoken awards a 13 percent impairment to the body as a whole and imposes work restrictions that include avoidance of repetitive bending, lifting and twisting and avoidance of lifting more than 20 pounds on a frequent basis.  (Ex. 5)
Defendants offer the medical opinions of Scott Neff, D.O.  Dr. Neff concludes that claimant did not sustain an injury on July 31, 2011 as a result of the incident asserted.  (Ex. N)
It appears that both Dr. Stoken and Dr. Neff eventually reviewed the surveillance video.  Nevertheless, they reach contradictory opinions as to the cause of claimant’s current symptoms.  
Dr. Stoken’s opinions are supported by consistent work injury reports by claimant in the medical records and documentation she provided to Wal-Mart.  Claimant has provided a relatively consistent account of how this incident occurred since July 31, 2011.  She testified that her condition has changed and that her physical abilities are significantly reduced since the July 31, 2011 incident.  Claimant’s mother, Patricia Miller, also offered testimony suggesting that claimant’s condition has changed since the July 31, 2011 incident at Wal-Mart.
On the other hand, claimant’s recollection of the timing of events as well as her pre-existing condition is not necessarily consistent with the medical records that pre-date this incident.  For instance, claimant testified that she did not have any work restrictions prior to the July 31, 2011 incident.  However, Majed Barazanji, M.D., evaluated claimant on October 13, 2009 for a Social Security disability evaluation and concluded that claimant could only lift 20 pounds; she could only walk one or two blocks, she could stand for only one hour, and she had to sit on a stool at Hy-Vee to perform her work as a cashier.  (Ex. K, pp. 1-3)  
As part of a separate Social Security disability application, claimant submitted to a physical examination on November 23, 2010.  The evaluating physician, Donald Schumate, D.O. provided opinions as to claimant’s physical residual functional capacity as of that date.  He noted claimant was only capable of lifting 20 pounds on an occasional basis and opined that claimant could only stand or walk for a total of 2 hours per 8-hour work day.  In fact, claimant reported at this evaluation that she could only walk 50 feet or stand 20 minutes.  (Ex. H, pp. 11-20)
Perhaps more importantly, 20 days before this alleged work injury, claimant submitted to a VA disability examination.  At that evaluation, claimant reported that she could walk less than one block because of her back pain.  She reported constant aching and rated this pain as a 7/10 on a pain scale in which 10 is the highest pain.  She reported stabbing pain several times per day with symptoms increasing to 8 or 9 out of 10 on the pain scale.  (Ex. P, pp. 27-42)  Similar pain complaints were noted in June 2011.  (Ex. P, p. 24)  In fact, in May 2011, claimant told the Veterans’ Administration that her back problems were caused by her prior ankle injury.  (Ex. 8, p. 2)  On July 20, 2011, claimant reported that her pain remained the same and it was documented that she had reduced range of motion in the low back.  (Ex. P, pp. 48-49)

At a Veterans’ Administration Disability Examination on December 1, 2010, claimant asserted that she could not work at Hy-Vee because of her physical ailments.  (Ex. M, p. 3)  In her deposition, claimant testified that she quit working at Hy-Vee to take care of her mother full-time.  (Ex. A, p. 35)
Claimant also testified that she had never had neck symptoms prior to July 31, 2011.  Yet, she told her personal physician in October 2009 that she had pain through her entire spine.  (Ex. K, p. 1)  On June 29, 2011, claimant reported pain with palpitation over her mid and lower back regions.  (Ex. P, pp. 42-43)  

Similarly, claimant told Dr. Neff during his evaluation that she had never had headaches prior to the July 2011 incident at Wal-Mart.  Yet, in February 2010, claimant reported to the Veterans’ Administration that she had headaches frequently.  (Ex. P, pp. 1, 4)  
Following the July 31, 2011 incident at Wal-Mart, claimant reported anterior left thigh numbness.  (Ex. P, p. 45)  Once again, this is a symptom that was present and documented shortly before the July 31, 2011 incident.  (Ex. P, pp. 19-22, 24)

I find that claimant had significant symptoms in her neck, thoracic spine, and low back prior to July 31, 2011.  I find that claimant is not a good historian with respect to these pre-existing conditions and symptoms.  I find that Patricia Miller’s testimony is similarly inconsistent with the pre-existing medical records.  I find that claimant’s medical records are the most reliable source of her conditions and symptoms prior to July 31, 2011.

I note that claimant filed for Social Security disability at least three times prior to the July 31, 2011 date of injury.  She filed for Veterans’ Administration disability benefits and sought an increase of those benefits at least twice before July 31, 2011, including a claim for her low back condition.  Claimant reported significant back complaints as the basis for at least two of these disability claims (2009 Social Security disability claim and 2010 VA disability claim). 
In a physical therapy note dated August 23, 2011, claimant noted that she was not sure she wanted to continue with therapy.  Instead, 23 days after the alleged incident at Wal-Mart, claimant was reporting 0 out of 10 pain.  (Ex. P, p. 54)  I find that the August 23, 2011 report of no pain symptoms and no desire to continue therapy is inconsistent with the alleged temporary disability and permanent disability claimant now asserts.  
Similarly, in February 2012, claimant declined to submit to an MRI or a pain clinic consultation claiming she did not have time for a three-hour evaluation.  (Ex. P, p. 66)  I find claimant’s rejection of these types of medical care to be inconsistent with the type, duration, and severity of the symptoms claimant alleges she endures.  While I do not doubt that claimant experiences symptoms, it seems unlikely that a person with the symptoms claimant reports would decline to pursue relatively conservative medical approaches to resolve or reduce the pain.  

Claimant relies upon the opinions of Dr. Stoken to support her claim for benefits.  Dr. Stoken’s opinions are supported by some other medical evidence in this record.  In a November 2, 2012 office note, Lynda Baker, M.D., opined that claimant sustained severe pain/stiffness in her neck, thoracic spine and low back region as a result of the July 31, 2011 incident at Wal-Mart.  (Ex. 8, p. 43)  However, I find Dr. Baker’s opinions less than convincing because they are not consistent with my reading of the medical records.

In her office note of November 2, 2012, Dr. Baker notes, “she had a hx of chronic back pain but was getting along fine.”  (Ex. 8, p. 43)  This seems contrary to the VA records in June and July 2011, which noted thigh numbness, significant back pain, and sought an increase in claimant’s service related disability.  It also seems inconsistent with the report on June 8, 2011 in which claimant noted that she could not stand for 8 hours and that she was asking to work only 20-25 hours per week and no more than 4-6 hours at a time.  (Ex. P, pp. 19-22)  The medical records for the two months immediately prior to the alleged date of injury do not portray Ms. Anderson as “getting along fine.”  Defendants’ witness, Jennifer Browning, could not state why claimant cut her hours back but confirmed that claimant did reduce her work hours before the alleged date of injury.  (Testimony of Jennifer Browning)  
For these same reasons, I find Dr. Stoken’s opinions less than convincing and difficult to accept in this case.  Dr. Stoken provided a medical summary in her report.  However, her summary provides no mention of the Veterans’ Administration records that I have referenced and cited in this decision from the June-July 2011 timeframe.  Dr. Stoken makes no mention of claimant’s pain complaints being at the 6-9/10 level within the two months before this alleged work injury.  She makes no reference to claimant’s attempts to obtain an increase in her service-related disability as a result of her back complaints within the two months before this injury.  She makes no reference to claimant’s inability to stand or her attempts to limit her work hours prior to July 31, 2011.

I find it difficult to believe that Dr. Stoken could provide an accurate determination of claimant’s condition and determine within a reasonable degree of medical certainty that there was a material and permanent aggravation of the underlying conditions without making reference to similar medically documented conditions and complaints within the two months prior to this alleged work injury.  I suspect that Dr. Stoken was not provided these highly relevant and timely medical records to review and consider as part of her evaluation.  In the alternative, Dr. Stoken either performed a cursory review of those records or failed to recognize their significance.  In any event, the history as understood and recorded by Dr. Stoken is incomplete and significantly reduces the impact of her medical opinions.

Dr. Stoken lists records from Dr. Barazanji in October 2009 and Dr. Schumate’s Physical Residual Functional Capacity Assessment in November 2010 as records she reviewed.  However, she offers no analysis of how or why claimant’s condition changed between the date of those evaluations and her evaluation.  Interestingly, Dr. Stoken offers a 20-pound lifting restriction, which would be very similar to the restrictions offered by Dr. Barazanji and Dr. Schumate.  In fact, it appears that Dr. Stoken’s lifting restriction only precludes lifting 20 pounds on a frequent basis.  (Ex. 5, p. 9)  Dr. Barazanji and Dr. Schumate both imposed pre-existing restrictions that limited claimant’s lifting of 20 pounds to only an occasional basis.  (Ex. H, p. 14; Ex. K, p. 3)   In other words, Dr. Stoken would permit claimant to lift 20 pounds more frequently than the pre-existing medical restrictions indicated.  Yet, Dr. Stoken offers no analysis of how the alleged July 31, 2011 injury caused an aggravation resulting in the same medical lifting restriction claimant had in 2009 and 2010.  I find Dr. Stoken’s opinions to be less than convincing.
I find the opinions of Dr. Neff to be most convincing in this situation.  Dr. Neff specifically references the medical records that I found enlightening, including the June and July 2011 VA records.  He discussed claimant’s history of back problems developing as early as 2005 as well as the 2009 incident at Hy-Vee.  Dr. Neff’s recitation of the claimant’s medical history is closer to my review of those records and appears more comprehensive at least with respect to the claimant’s medical condition immediately prior to the alleged July 31, 2011 injury date.

Dr. Neff opines, “In my opinion, the alleged circumstance on the date of injury at Wal-Mart did not cause any structural damage and did not cause any aggravation, worsening, acceleration, or lighting up of a preexistent problem.  There is no evidence on physical examination of radiculopathy, loss of motion, or organic findings.”  (Ex. N, p. 5)  Then, having reviewed the store’s surveillance video of the alleged incident, Dr. Neff opines, “the activity in the video could not cause injury as described by the claimant.”  (Ex. N, p. 7)  My review of the surveillance video demonstrates a relatively benign set of events with no obvious injury or increase in symptoms.  I find Dr. Neff’s analysis to be convincing and accurate.
Having accepted Dr. Neff’s opinions as the most convincing medical opinions and having found that claimant’s memory is less than complete; I find that claimant failed to prove by a preponderance of the evidence that she sustained an injury as a result of the events depicted on the July 31, 2011 surveillance video.  I further find that claimant failed to prove by a preponderance of the evidence that the incident depicted on the July 31, 2011 surveillance video was the cause of either temporary or permanent disability.  I find that claimant failed to establish a causal connection between the medical bills she submitted at exhibit 9 and the alleged July 31, 2011 incident.
Finally, claimant seeks an award of her IME expenses.  I find that defendants obtained an impairment rating from Dr. Neff via a report dated March 26, 2012.  I find that claimant was dissatisfied with that rating and secured an evaluation from Dr. Stoken on January 21, 2013.

CONCLUSIONS OF LAW
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

In this case, claimant asserts that a specific incident involving a co-worker caused her to sustain injury, or an aggravation of an underlying condition.  Having reviewed the surveillance video, as well as the medical evidence and claimant’s testimony, I found that claimant did not prove she sustained an injury or that the alleged injury was the cause of her claimed disability.  I found that claimant did not prove she sustained a material aggravation of an underlying condition as a result of the work incident on July 31, 2011.  Claimant failed to carry her burden of proof to establish that she sustained an injury at work for Wal-Mart on July 31, 2011 or that the alleged injury was the cause of her claimed disability.  Therefore, claimant is not entitled to an award of temporary disability benefits, permanent disability benefits, or past medical expenses.

Claimant also seeks an award of independent medical examination fees pursuant to Iowa Code section 85.39.  Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

I found that defendants obtained an impairment rating from Dr. Neff on March 26, 2012.  Claimant obtained her impairment evaluation by Dr. Stoken on January 21, 2013.  Claimant has met the requirements of section 85.39 to qualify for reimbursement of Dr. Stoken’s fee.  

I do not find Dr. Stoken’s IME billing statement contained within the evidentiary record.  The hearing report contains a statement that “Defendants have reimbursed counsel for Claimant $3,100.00 towards IME fee of Dr. Stoken.”  This statement is neither stipulated to nor disputed on the hearing report.  However, without some evidence as to the specific charges submitted by Dr. Stoken, I conclude that claimant has failed to establish entitlement to any additional award.

Claimant requests a specific assessment of costs.  Assessment of costs is a discretionary function of the agency.  Iowa Code section 86.40.  In this case, I concluded that claimant failed to prove entitlement to an award of any benefits.  Therefore, exercising my discretion, I conclude that an assessment of costs is not appropriate.  Each party shall pay their own costs associated with this case.

ORDER

Claimant takes nothing.
The parties shall pay their own costs.
Signed and filed this ____16th_______ day of August, 2013.

 ________________________




          WILLIAM H. GRELL
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