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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SHEILA FREEL-HUBER,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                       File No. 1103515

UTA,

  :



  :                    REVIEW REOPENING


Employer,
  :



  :                             DECISION

and

  :



  :

PACIFIC EMPLOYERS INS. CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :         Head Note Nos.:  1402; 1802; 2907

______________________________________________________________________

STATEMENT OF THE CASE

Sheila Freel-Hubler filed a petition for review‑reopening seeking additional workers’ compensation benefits on account of an injury, which arose out of and in the course of her employment on January 5, 1995.  This case was heard by and fully submitted to deputy workers’ compensation commissioner, Vicki L. Seeck, on April 13, 2006, in Cedar Rapids, Iowa.  The record consists of claimant’s exhibits 1-17; defendants’ exhibits A-D; and the testimony of Sheila Freel-Hubler. 

ISSUES

The parties submitted the following issues for determination: 

1. Whether the claimant is entitled to additional healing period benefits for the period of August 17, 2000, through November 21, 2000;

2. Whether the claimant is entitled to any additional permanent partial disability benefits; 

3. The commencement date for the payment of any permanent partial disability benefits; 

4. Whether the claimant is entitled to any benefits pursuant to Iowa Code section 85.27, to include mileage expenses;  

5. Whether the claimant is entitled to costs associated with requests for admission; and

6. The amount of claimant’s taxable costs if costs are awarded to the claimant.

The claimant’s rate is $257.46. 

FINDINGS OF FACT

The claimant is 56 years old and presently resides in North Liberty, Iowa.  She is right handed.

On December 13, 1999, the claimant was terminated from her employment.  At the time of her termination, the name of her employer was Lear Corporation.  At the time of her original injury on January 5, 1995, the name of her employer was UTA.  

According to the claimant, UTA was a large employer in Iowa City, Iowa, that made automotive interior parts such as arm rests and dashboards.  The employees of UTA were covered by a union contract.  In general, the jobs at the plant were production jobs where a worker was paid by the hour.  Besides the hourly wage, an employees also had benefits such as health and dental insurance; paid vacation; and a pension. 

The claimant is “not sure” when the “conversion” was made from UTA to Lear.  She said that only the name of the employer changed.  There was no change to the jobs done and the same type of work was performed.  As indicated above, the claimant was terminated on December 13, 1999.  At that time she earned $12.96 per hour.  

The claimant was asked about the production jobs that she did prior to termination and subsequent to the original award of benefits in this case.  For six months prior to her termination, her job was “applying foam strip.”  This job required claimant to take off the backing of a foam strip, which left a sticky residue.  She would then take the foam piece and place it over the underside of a dashboard.  She was given this job because she was not required to use her left arm.  

Before doing the “applying foam strip job” she was an inspector on two lines.  She was required to take parts out of a box at random and inspect them.  She would then put the part back into the box.  She did this job for about seven months.  She only needed to use her right arm for this job and did not have to use her left arm.  

The inspector job was preceded by a job where she applied tape over a metal clip.  Each clip required four different pieces of tape.  This was a standing job but there was no excess reaching and the work was right-handed work.  She did this job for five months. 

Before the taping job, she worked on paint line 4.  This was an arm rest line.  The parts would come to the claimant on a rack and she would then take the parts off the rack.  Each part would then be cleaned with cheesecloth and acetone and then placed on a table for the next person.  This job was “very physical.”  The parts were actually on trays and these trays were on a rack.  She would take out the trays and then take the parts off the trays.  She estimated that there were 10 to 15 trays on a rack and that from floor to ceiling, the rack was over five feet three inches tall.  She would have to reach over her head in order to reach some of the trays.  This required continuous repetitive motion with her left shoulder.  She had to push and pull and testified that she used both hands and arms.  The claimant demonstrated the motion at the hearing and as demonstrated, the claimant used the right side of her body more than she did the left side. 

The claimant testified that she began to feel a pull that went from the bottom of her left ear down her neck and into her shoulder.  This pull and pain kept getting worse and worse and so she reported to her employer that she could no longer do the job.  She then was transferred to the other jobs set forth previously. 

The final agency decision in this case is an appeal decision dated April 30, 1999.  In the appeal decision, the commissioner concluded that the claimant suffered a cumulative trauma injury to her neck and left shoulder on January 5, 1999.  The claimant testified that she continued to treat for these conditions following the decision.  

The claimant also suffered from very chronic migraine headaches, which required her to miss a lot of work starting in January 1998.  She said that she had to give herself injections every day for several months.  She was also “getting worse with her neck and left shoulder” and had cortisone shots in her left shoulder.  This treatment required her to rest her shoulder for two-week periods.  Finally she had to have surgery on both feet and she was “laid up with that” for five months.  

The claimant had medical excuses for her absenteeism and was given FMLA.  She utilized all her FMLA leave.  She was terminated eventually for excessive absenteeism.  

While the claimant was still working for the employer UTA, her neck and left shoulder got worse.  She said that she had constant burning and aching pain that went from the bottom of her left ear, down the left side of her and to her shoulder and then down to above her left elbow.  Any activity made the pain worse.  Her pain did improve when she moved into lighter jobs.  She then indicated that if her left arm hangs loose, it feels like a heavy weight.  She has to rest her left arm on a pillow when she is driving. 

After the claimant was terminated from what was then called Lear Corporation, she went to work at an MCI Call Center.  She worked there for eight months.  Her job was telephone operator.  She worked in a cubicle and used a computer key board and head set.  She received phone calls and helped customers place phone calls.  The call center was closed due to the financial difficulties of MCI.  She liked her job at MCI and was physically capable of doing the job so long as she was able to prop up her left arm. Her salary while she worked at the call center was $9.70 per hour and she had medical benefits and paid vacation.  

Her next employment was with Wal‑Mart in Cedar Rapids.  She first worked in the greenhouse tents, watering flowers, plants and trees overnight.  She informed Wal‑Mart about the problems with her left arm and neck and she was able to do the greenhouse job as she used her left arm and neck very little.  After nine months she relocated to the Wal‑Mart in Coralville, Iowa, where she worked as an overnight stocker in the clothing department.  She would unpack boxes of clothing and hang the clothes on racks.  This job was physical, but the claimant said she got by using her right arm.  It did get to the point where she could not lift boxes of blue jeans, which she said weighed 30 to 50 pounds.  The claimant had shoulder surgery while working at the Coralville Wal‑Mart and after she returned from surgery, she did an inspecting job.  She left Wal‑Mart because she could no longer do the stocking work.  She earned $9.25 per hour and had medical benefits and paid vacation while working for Wal‑Mart. 

The claimant thereafter worked as a nanny.  At the present time she cares for an eight and one half month old boy and does some housework.  Before that she cared for two grandsons and before that worked for the same family as the present.  She earns $300.00, but this employment will be coming to an end in July or August 2006 as the family will be moving to Boulder, Colorado.  She has not secured other employment but she indicated that she will be required to do so. 

She was asked whether the shoulder surgery she had “helped” and she said that it did for only a short period of time.  Her shoulder and neck are “not good” and she has constant pulling, burning and aching and must take Aleve every day.  She can only do work with her right arm.  She cannot tolerate vacuuming and must do one room at a time.  She can only use one arm when she cares for the baby.  She can only use her right arm when she cleans bathrooms.   She has problems when she tries to use her left arm overhead. 

She owns a computer but she is not proficient in its use.  She cannot touch type.  She uses the keyboard as little as possible and mostly moves the mouse.  She did very light typing when she was working at the call center. 

On cross-examination, the claimant was asked about the medical care she received at the University of Iowa.  She saw a number of physicians at that facility in an effort to sort out why she was having so many difficulties.  She did have breast reduction surgery with the hope that this procedure would help relieve her neck and shoulder pain.  

She agreed that there were numerous medical problems that caused her to extensively miss work in 1999, which led to her termination in December of 1999.  The employer had a point system regarding attendance and she exceeded the number of points that she could permissibly accumulate.  A grievance was filed on behalf of the claimant by the union at the time of termination, but was unsuccessful. 

The claimant believes that she contacted the employer, specifically Lorie DeKoster, prior to her shoulder surgery in 2000 in order to obtain approval for the surgery.  The claimant does not know whether her surgery was paid for by health insurance or by workers’ compensation.  

She was also asked about whether she was getting any medical treatment at the present time and she said that she cannot afford “to continue on a medical basis with doctors.” She has very little to do with doctors because of the cost since she has no health insurance.  She then stated that she has had no medical insurance since she was with Lear, but this testimony contradicts earlier testimony concerning the benefits she had with Wal‑Mart and MCI.  She also said that her husband has health insurance.  She reiterated that she still has left shoulder and neck problems.  She did stop seeing Richard Neiman, M.D. because “he wasn’t helping.”  

Her restrictions at the time of her original hearing were no overhead work with her left arm and a weight limit of 10-15 pounds.  She believes that her restrictions are the same except that her weight limit is now 5 to 10 pounds.  She will look for work after her present job ends and she agreed that she has been able to find work despite the restrictions she has on her left shoulder. 

As this is a review-reopening proceeding, it is essential to understand the claimant’s condition at the time of the arbitration hearing in this case.  The hearing took place on January 7, 1998, and the decision was issued on February 5, 1998. (Cl. Ex. 13) The deputy determined that the claimant sustained a cumulative injury to her neck and left shoulder on January 5, 1995.  Based primarily on the opinions of Richard Neiman, M.D., the claimant’s treating physician, the deputy found that the claimant had an industrial disability of 10 percent and that she had these restrictions:  no work above the shoulder level; no repetitive abduction (both push and pull); and a weight limit of 10 to 15 pounds.  (Cl. Ex. 13, p. 5)  The claimant was still working for UTA at the time of the arbitration hearing.  According to the findings of fact in the arbitration decision, the claimant was working as an inspector, a job that she was able to perform despite her restrictions.  (Cl. Ex. 13, p. 3)  The claimant also testified that she was unable to do 95 percent of the jobs that were available with the employer.  (Cl. Ex. 13, p. 3)  She stated that she still had neck and shoulder problems and that it was painful to turn and lift her arm and to move her shoulder.  (Cl. Ex. 13, p. 3)  

The medical records show that the claimant continued to treat with Dr. Neiman following the hearing.  In a note dated February 26, 1998, Dr. Neiman wrote that the claimant was still having pain in the neck down the arm.  (Cl. Ex. 2, p. 1)  Conservative care was ordered.  (Cl. Ex. 2, p. 1)  A more lengthy consultation occurred on June 22, 1998.  Dr. Neiman took the following history: 

Sheila returns, having had continuing difficulty as far as neck discomfort with pain down the right arm.  Previously, we thought she had a left C-7 radiculopathy.  Unfortunately, this has now switched to the other side.  I am still concerned about the cervical spine.   We will go ahead and do an MRI scan to further evaluate the problem.  She is also being bothered by headaches, some are migraine in nature, probably about three times a week.  Unfortunately, last week she had about eight out of ten days over about a week and half or so.

(Cl. Ex. 2, p. 2)  

Dr. Neiman did an exam and decided to order an MRI scan.  (Cl. Ex. 2, p. 2)  He also ordered some changes to the claimant’s medication in order to help treat her headaches.  (Cl. Ex. 2, p. 2)  

The claimant reported left arm and neck pain on July 14, 1998.  (CL. Ex. 2, p. 3)  There was swelling on her left arm on August 11, 1998.  (CL. Ex. 2, p. 4)  On September 11, 1998, the claimant reported improvement as far as her headaches.  (Cl. Ex, 2, p. 4)  The note of September 25, 1998, is difficult to interpret, but it appears that the claimant complained of left arm pain and migraines.  (Cl. Ex. 2, p. 4)  

The record also contains a report from Dr. Neiman dated March 30, 1998.  In that report, Dr. Neiman indicated that the claimant was still having intense discomfort as far as the left side of her neck into the left arm and down the shoulder and that course of physical therapy had not met with any success.  (Cl. Ex. 2, p. 5)  Migraine headaches were also a problem.  (Cl. Ex. 2, p. 5)  In an addendum, he added that the claimant was still working at UTA and that her restrictions remained the same.  (Cl. Ex. 2, p. 6) 

On April 24, 2000, the claimant was seen by Vincent C. Traynelis, M.D. at University of Iowa Hospitals and Clinics.  By this time, the claimant was no longer working for Lear Corporation.  Dr. Traynelis took the following history: 

I saw Sheila Hubler in the neurosurgery outpatient clinic at The University of Iowa Hospitals on 4/24/00.  Her reduction mammoplasty went well and alleviated much of her neck and shoulder pain.  She still has some persistent discomfort, however, particularly in the left lateral neck and radiating into the left arm.  She will have significant pain in her arm as well as at time numbness in both of her thumbs.  She is not working for Wal-Mart watering plants and stocking. 

(Cl. Ex. 4, p. 1)  

Dr. Traynelis opined that the claimant had moderately significant C5-6 spondylosis which might account for her symptoms.  (Cl. Ex. 4, p. 1)  He also thought that her shoulder discomfort might be due to what he called “local shoulder pathology.”  (Cl. Ex. 4, p. 1)  He thought she might need a cervical neck fusion, but wanted to proceed slowly on that option.  (Cl. Ex. 4, p. 1)  

The claimant had a follow-up visit with Dr. Traynelis on June 19, 2000.  He had obtained a cervical MR scan, which showed cervical spondylosis at C5-6 and a disc herniation.  (Cl. Ex. 4, p. 2) He referred the claimant to Brian Adams, M.D., for evaluation of the claimant’s hand and shoulder symptoms.  (Cl. Ex. 4, p. 2)  

Dr. Adams, an orthopaedic surgeon, saw the claimant on July 10, 2000.  He took the following history: 

Sheila D. Hubler is a 50-year-old white female who is new to our clinic today.  She presents today for evaluation from Vincent C. Traynelis, M.D. for her left shoulder and right trigger finger.  In regards to her right trigger finger she notes that the right ring finger has been triggering on occasion.  It has increased in frequency recently and she has noticed intermittent triggering of the long and small fingers as well.  This has caused progressive pain in the palmar aspect of the right hand.  With regards to her left shoulder she reports that this has been painful since 1994.  She was working at a job performing repetitive motion at that time.  At that time she developed pain into the neck and lateral aspect of the arm.  She describes the pain currently as being difficult to sleep on and with sitting.  She has tried anti-inflammatories, subacromial injections, as well as physical therapy without significant relief.  She had cervical spine MRIs which revela C6-7 disc degeneration however she is not currently indicated for any form of surgical intervention by her report.  Her pain has been present for the past 6 years and has progressively worsened despite attempts at conservative management.  

(Cl. Ex. 5, p. 1) 

The assessment was left shoulder impingement and right ring trigger finger.  (Cl. Ex. 5, p. 1)  Surgery was recommended.  (Cl. Ex. 5, p. 1)  

The claimant’s left shoulder surgery was done on August 18, 2000.  The clinical diagnosis was left shoulder impingement with small full thickness supraspinatus tear.  (Cl. Ex. 5, p. 3)  The surgery was described as left shoulder mini open rotator cuff repair of the supraspinatus tendon and left shoulder arthroscopy with subacromial decompression.  (Cl. Ex. 5, p. 3)  Dr. Adams continued to follow the claimant after surgery.  On October 23, 2000, he indicated that the claimant was improving and that she reported only minimal discomfort in the shoulder unless she was lying on her left side.  (Cl. Ex. 5, p. 8)  Dr. Adams returned her to near full duty on February 18, 2001, with restrictions of no lifting greater than 10 pounds on a frequent basis and no lifting above shoulder height with the left arm.  (Cl. Ex. 5, p. 10)  He assessed her as having a healed rotator cuff repair with excellent result.  (Cl. Ex. 5, p. 10)  

One of the issues in this case is whether the claimant’s termination from Lear Corporation was due to her injury of January 1995.  The claimant’s termination  was effective December 13, 1999.  According to the medical records of her family physician, the claimant was treated for a variety of ailments during calendar year 1999 to include low back pain; migraine headaches; bronchitis; right arm and leg pain; dizziness; left arm radicular symptoms; and flu.  (Cl. Ex. 11, pp.1-3)  On June 21, 1999, she was taken off work due to left arm radicular symptoms by her family physician.  (Cl. Ex. 11, p. 2)  She was to be off work until July 20, 1999.  (Cl. Ex. 11, p. 2)  There is a form for supplementary disability benefits indicating that the claimant was also off work from July 21, 1999 through August 12, 1999.  (CL. Ex. 11, p. 13)  According to that form, the reason was cervical disc disease and headaches.  (Cl. Ex. 11, p. 12)  The claimant was then off for gastroenterological reasons from August 13, 1999 through August 23, 1999.  (Cl. Ex. 11, p. 15)  The significance of these various medical conditions and the role they may have played in the claimant’s termination will be discussed in more detail later in this decision. 

Dr. Adams has authored two reports concerning the left shoulder surgery that he performed on the claimant.  In a report dated December 13, 2005, addressed to defendants’ counsel, he stated as follows: 

Based upon the history that was provided to me by the patient and the information in the medical record, I believe that Ms. Freel-Hubler’s left shoulder surgery in 2000 was the cumulative effect of the repetitive work activities she performed at UTA and Lear Corporation up until December 13, 1999. 

In other words, there was a continuum of time where she was subjecting her left shoulder to repetitive work activity, which made her left shoulder condition symptomatically and physically worse to the point that surgical intervention was medically necessary. 

(Def. Ex. A)  

On April 1, 2006, Dr. Adams authored a second report, this time addressed to the claimant’s counsel.  In that report he stated: 

I believe that Ms. Freel-Hubler’s left shoulder surgery in 2000 resulted from the cumulative effect of the repetitive work activities she performed both at UTA and Lear Corporation up until December 13, 1999, which includes those work activities at UTA that were deemed causative of her neck and shoulder problems in 1995 that were the basis of the worker’s compensation hearing in 1998.   

In summary, there was a continuum of time wherein she was subjecting her left shoulder to repetitive work activity, which made her left shoulder condition symptomatically and physically worse to the point that surgical intervention was medically necessary.  Furthermore, the ongoing symptoms and their cause resulting in surgery in 2000 cannot be distinguished from the repetitive work activities and the related symptoms dating back to 1995. 

(Cl. Ex. 5, p. 11)  


The claimant’s attorney arranged for an independent medical evaluation with 
Ray Miller, M.D.  According to his curriculum vitae, Dr. Miller is affiliated with St. Luke’s Corporate Health Workwell Clinic in Cedar Rapids, Iowa, and is board certified by the American Board of Independent Medical Examiners as well as in orthopaedic surgery and occupational medicine.  (Cl. Ex. 1, p. 12) Dr. Miller’s report is dated November 18, 2005, and in that report he indicates that he examined the claimant’s medical records prior to his actual examination.  (Cl. Ex. 1, p. 4)  

Dr. Miller opined that the claimant had significant degenerative disk disease at C5-6 with left-sided nerve root irritation but not radiculopathy. (Cl. Ex. 1, p. 8)    He also stated that she exhibited persistent symptoms of left shoulder impingement syndrome.  (Cl. Ex. 1, p. 8)  There was the possibility that she had a recurrent rotator cuff tear and also findings suggestive of degenerative joint disease at the acromioclavicular joint.  (Cl. Ex. 1, p. 8)  

Dr. Miller offered the following opinions: 

At the time of Ms. Freel-Hubler’s arbitration hearing, in 02/1998, it appears from the medical record that Mr. Freel-Hubler was not at maximal medical improvement.  She continued to have evaluation and further treatment after that arbitration hearing for the same symptoms that she was experiencing before the hearing regarding her neck and left shoulder.  It is also noted that Ms.  Freel-Hubler continued with repetitive work activities after the arbitration hearing up to the time of her termination from United Technology Automotive at the end of 1999.  Ms. Freel-Hubler continues with the same symptoms that were being treated prior to the arbitration hearing and continued to be a problem even following her subsequent surgery. 

It is my opinion that the degenerative disk disease at C5-6 was a preexisting condition, but it progressed and was aggravated over time by her work at United Technology Automotive, that resulted in the development of nerve root irritation and increasing symptoms regarding her cervical spine.  The rotator cuff tendinitis and impingement syndrome was a direct result of Ms. Freel-Hubler’s employment activities at United Technology Automotive, with those symptoms being of a cumulative nature and continuing to develop and progress through the time of her termination in 1999 and since the time. 

(Cl. Ex. 1, p. 8, 9)  

Dr. Miller stated that the claimant should limit her frequent lift to 10 pounds using both hands and an occasional lift with a maximum of 25 pounds using both hands.  (Cl. Ex. 1, p. 9)  He further indicated that she should not be reaching above shoulder level or do a full forward reach.  (Cl. Ex. 1, p. 9)  She should avoid repetitive push/pull as well as repetitive abduction and adduction with the left upper extremity.  (Cl. Ex. 1, p. 9)  Dr. Miller did not feel that the claimant was at maximum medical improvement and would benefit from further evaluation of her left shoulder.  (Cl. Ex. 1, p. 9)  However, were he to rate the claimant’s permanent impairment, that impairment would be 10 percent of the whole person.  (Cl. Ex. 1, p. 10)  This permanent impairment rating included both the claimant’s neck and left shoulder. (Cl. Ex. 1, p. 10) 

Dr. Miller’s deposition was taken on December 9, 2005, and is part of the record as Defendants’ Exhibit D. Another issue in this case is whether the claimant’s left shoulder and neck problems after the original arbitration hearing were a new injury or whether they were merely a continuation of the original injury.  Dr. Miller was asked the following: 

Q.  I’m going to try not to confuse you because now we’re throwing the legal stuff into the medical mix.

Essentially what we’re going to be doing today is going from a time period in 1998 – January of 1998 when a hearing took place relative to this claim that Ms. Freel‑Hubler had made.  Now, along with the records that you were provided for the time period of 1994 and 1995 leading up to 1998, were you provided with subsequent records?  By subsequent, I mean subsequent to 1998.  

A. Yes.

Q. As part of the history that you took either from Ms. Freel‑Huber or in reviewing a summary letter that Mr. Wertz provided, did you understand that there was a successor to United Technologies in late 1998 going into 1999 where UTA became Lear Corporation?

A. Right.

Q. When you took the history or reviewed a written summary regarding Ms. Hubler’s employment, did you understand what her work activities were from 1998 until she left her employment with Lear Corporation in 1999?

A. Yes.

Q. And what was your understanding?

A. She gave me a description of – Again, it was assembly type work.  Let me refer to my notes.  (Perusing document.)  She was applying – One of the things she described she was doing was applying foam strip, so she was reaching to a product to apply these foam strips that she apparently retrieved from where she was working and she was stacking – After she put on the foam strips she was then stacking the parts in boxes and putting them on a pallet.  (Indicating.)

Q. Okay.  This was repetitive work?

A. Yes.

Q. You were gesturing.  I think you were trying to imitate or demonstrate the work activity she was performing.  I assume that this was based on either observing her as she described it or based on her verbal description.

Could you, for the sake of the court reporter or anybody who would be reviewing this deposition, explain the gestures that you were – 

A. I think it primarily involved repetitive reaching.  This is something that she described to me.  She would reach for these foam strips and then reach forward and apply them to the part and then she would stack the parts. 

Q. Okay.  Did she indicate how high the stacks would become?  Was it as high as she had indicated she was doing in ’94, ’95 or – 

A. I guess I didn’t specifically ask this time.  She said she was stacking the parts in boxes and I did not ask her if she then had to stack the boxes.  I don’t know if she was reaching overhead or not.

Q. If I remember from reviewing your report, she indicated that this was work activity in 1998 and 1999 which was described as repetitive work did affect her symptoms as pertained to her neck?

A. She was indicating that the symptoms were persisting or still being aggravated by the work she was doing. 

Q. Aggravating meaning that the work activity was worsening the symptoms or making them more pronounced?

A. That was my understanding.

Q. As a result of these increased symptoms was she seeking out medical attention?

A. Yes.  She eventually did.

(Def. Ex. D, int. pp. 6-9)

Dr. Miller later testified that impingement is a condition in the shoulder that develops primarily because of the way that the shoulder is used.  (Def. Ex. 4, int. p. 12)  In this case, Dr. Miller felt that the claimant’s activities at UTA with a repetitive reach forward and overhead caused the development of the impingement and that as she continued doing that it progressed over time.  (Def. Ex. 4, int. p. 12)  When asked about restrictions and impairment that the claimant had now as opposed to the time of the hearing, Dr. Miller said that his restrictions and impairment were similar.  (Def. Ex. 4, int. pp. 15-16)

Claimant’s Exhibit 6 is a summary of the medical expenses for which the claimant is seeking reimbursement under Iowa Code section 85.27.  The total is $13,996.33 and the major provider is University of Iowa Hospitals and Clinics.  (Cl. Ex. 6, p. 1)  

The claimant had a vocational assessment done by Clark H. Williams, who identifies himself as a rehabilitation consultant.  In his opinion, based on restrictions given to the claimant by Dr. Miller, the claimant is in a sedentary to light physical exertion level as defined by the U.S. Department of Labor in the Dictionary of Occupational Titles.  (Cl. Ex. 7, p. 13)  He also opined that the claimant has experienced a very diminished access to employment due to her UTA work generated medical problems.  (Cl. Ex. 7, p. 13)  Her potential employment will “be very selective and job specific, and most probably, would pay minimum wage to $1.75 per hour more, without benefits.”  (Cl. Ex. 7, p. 14) 

The claimant was terminated by Lear Corporation for excessive absenteeism on December 13, 1999.  (Cl. Ex 8, p.2)  There is a written memo from Lori DeCoster, First Aid Attendant for Lear Corporation, that she and the claimant had spoke on the phone on August 16, 1999.  (Cl. Ex. 10, p. 1)  The claimant indicated to DeCoster that she was returning to work on August 16, 1999, and DeCoster replied that she should be absolutely certain she could do the job at the plant.  (Cl. Ex. 10, p. 1)  The reason was that the claimant’s FMLA leave had expired and that if she returned to work, she would not be eligible for leave again until the next calendar year.  (Cl. Ex. 10, p. 1)  DeCoster also reminded the claimant about the attendance policy and the need to avoid getting into point trouble.  (Cl. Ex. 10, p. 1)  

On October 11, 1999, the claimant was counseled about her attendance and told that as of October 6, 1999, she had only one point in her point bank.  (Cl. Ex. 10, p. 2)  She was also told that due to an excessive amount of doctor’s excuses in her attendance record, that all excuses would be reviewed on an individual basis and might not be accepted.  (Cl. Ex. 10, p. 4)  The claimant refused to sign her notice of termination.  (Cl. Ex. 10, p. 5)  

Claimant’s exhibit 17 is a list of mileage expenses requested and total $76.46.

CONCLUSIONS OF LAW

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978).

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33(1). 

This is a review –reopening proceeding and therefore the claimant has the burden of proof to show that she has had a change in condition related to the original injury since the time of the original award in this case.  There is, in effect, a two step analysis that must be done.  First, it must be determined if the claimant has suffered a change of condition.  If there is a change of condition, then the claimant must then show that this change of condition is related to the original injury.  In this case, the claimant is alleging entitlement to both healing period benefits for the period of August 17, 2000, through November 21, 2000.  She is also requesting additional permanent partial disability benefits, in effect arguing that her industrial disability has increased since the time of the original award. 

The period of time for which the claimant is seeking additional healing period benefits, is August 17, 2000, through November 21, 2000.  The claimant had surgery on her left shoulder on August 17, 2000, and returned to work at Wal‑Mart on November 22, 2000.  The claimant was not working for Lear Corporation, having been terminated on December 13, 1999.  The pre-operative and post-operative diagnosis was left shoulder impingement with a small tear in the supraspinatus.  The claimant asserts that this surgery was related to the original injury, arguing in effect that the left impingement syndrome was substantially caused by the cumulative work that the claimant had done up to January 5, 1995, and was not substantially caused by the work done by the claimant subsequent to the time of the original hearing.  Defendants respond by saying that the claimant’s impingement syndrome was substantially caused by cumulative work done after the time of the original hearing, essentially years 1998 and 1999 and that for a portion of that two years, the claimant was not even working for UTA, but rather its successor, Lear Corporation.  

Two physicians, Dr. Miller and Dr. Adams, have offered their opinions concerning the etiology of the claimant’s left impingement syndrome.  Neither opinion is unequivocal and both opinions can be read to support the position of either the claimant or the defendants.  Dr. Neiman, claimant’s original treating physician, did not offer an opinion concerning this condition and subsequent surgery, but then again he had not seen the claimant since August of 1998.  In a report of August 4, 1997, Dr. Neiman wrote a letter to the claimant’s attorney indicating that he was not certain that the claimant had reached maximum medical improvement.  (Def. Ex. B, p. 1)  Dr. Miller, based on his review of the claimant’s medical records concurs, indicating that the claimant continued to have evaluation and further treatment after the arbitration hearing.  Dr. Traynelis is the first physician who believed that the claimant had two distinctly different disease processes going on, namely, a cervical disc problem at C5-6 and a left shoulder impingement syndrome.  This was confirmed by Dr. Adams, who then separately treated the left shoulder problem.  

The medical records and the claimant’s testimony confirm that the claimant did continue to have persistent left shoulder and neck pain following the arbitration hearing for which she did seek medical treatment after the arbitration hearing and during the time was employed by UTA and then Lear Corporation and after her termination when she was employed by MCI, Wal‑Mart and then as a nanny and housekeeper.  It must be remembered that she was on light duty while still with UTA and then Lear Corporation.  During that time she was also off work for an extended period of time for migraines and then foot surgery.  In connection with the foot surgery, she testified that she was off work for about five months.  In view of all of these facts, the most reasonable conclusion is that the claimant probably had an impingement syndrome in her left shoulder as a result of her original injury.  It is also likely that this impingement syndrome may have been aggravated by later work, as it had not been definitively treated until the claimant’s surgery in August 2000.  But the claimant has sustained her burden of proof that her period of temporary disability from August 17, 2000 through November 21, 2000 is causally connected to her original injury and the claimant is entitled to additional healing period benefits for that time period.  

The claimant has failed to show, however, that she has any increased permanent disability.  Based on the report of Dr. Miller and his deposition testimony, the claimant’s permanent impairment and permanent restrictions have remained essentially the same both at the time of the original arbitration hearing and the present time.  Based on the records of Dr. Adams, the claimant substantially improved following her left shoulder surgery, although Dr. Miller suggests that she needs further evaluation in view of her ongoing complaints.  The claimant worked at Wal‑Mart both before and after her shoulder surgery doing work such as stocking shelves and watering plants and she is presently working as a nanny and housekeeper.  

One of the arguments that the claimant makes in her brief is that her termination from Lear Corporation on December 13, 1999, represents an economic change of condition as her termination was substantially caused by time off work due to  her neck and shoulder problems.  The evidence does not support that conclusion.  While it is true that the claimant was off work for some time due to cervical pain, she was also off work for longer periods of time for unrelated conditions such as migraine headaches and most notably, surgery on her feet.  The claimant testified that she missed a lot of work due to very chronic migraine headaches that required her to give herself injections every day for several months.  She also testified that she had surgery on both feet while at UTA and Lear and that she was “laid up with that for five months.”  In view of this testimony from the claimant herself, as well as medical records from her family physician and Dr. Neiman concerning her migraine headaches, it is determined that the claimant’s termination from Lear Corporation was not substantially caused by her work related injury of January 5, 1995.  There has been no economic change of condition due to her injury.  Since the claimant has failed to show any permanent change of condition as a result of her injury of January 5, 1995, she is not entitled to any additional benefits for permanent partial disability. 

The claimant has also requested medical benefits pursuant to Iowa Code section 85.27.  As it has been determined that the claimant’s shoulder surgery was caused by her work injury of January 5, 1995, the requested medical benefits will be awarded.  Claimant’s mileage expenses will also be awarded. 

The claimant has also requested that costs be awarded that are associated with requests for admissions that were denied by the defendants.  The claimant is invoking Iowa Rule of Civil Procedure 1.517, which states as follows: 

If a party fails to admit the genuineness of any document or the truth of any matter as requested under rule 1.510, and if the party requesting the admissions thereafter proves the genuineness of the document or the truth of the matter, the requesting party may move for an order requiring the other party to pay reasonable expenses incurred in making that proof, including reasonable attorney’s fees.  The court shall make the order unless it finds any of the following: 

a. The request was held objectionable pursuant to rule 1.510;

b. The admission sought was of no substantial importance.

c. The party failing to admit had reasonable grounds to believe that the party might prevail on the matter.

d. There was other good reason for failure to admit. 

In this case, the claimant will not be awarded costs associated with requests for admissions.  The medical evidence in this case was extremely complex and the defendants had reasonable grounds to believe that they might prevail. 

The claimant has also requested taxation of costs.  One item requested is the deposition transcript of the claimant.  The amount is $39.00.  This cost will not be taxed to the defendants as this deposition was not admitted into evidence at the hearing. 

ORDER

IT IS HEREBY ORDERED:

That defendants, UTA, and Pacific Employers Ins. Co. shall pay to the claimant, Sheila Freel-Huber, healing period benefits from August 17, 2000 through November 21, 2000 at a rate of two hundred fifty-seven and 46/100 dollars ($257.46); 

That defendants shall pay interest as provided in Iowa Code section 85.30;

That all accrued benefits shall be paid to the claimant in a lump sum plus interest; 

That the defendants shall medical expenses pursuant to Iowa Code section 85.27 in the amount of thirteen thousand nine hundred ninety-six and 33/100 dollars ($13,996.33); 

That the defendants shall pay mileage expenses in the amount of seventy-six and 46/100 dollars ($76.46); 

That the defendants shall pay costs in the amount of four hundred eleven and 50/100 dollars ($411.50);

That defendants shall file subsequent reports of injury as required by this agency. 

Signed and filed this __24th __ day of May, 2006.

   ________________________







    VICKI L. SEECK
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