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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ANITA TILLEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5033921
DAHL’S,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMC RISK SERVICES, LLC,
  :



  :


Insurance Carrier,
  :
Head Note No.:  1400, 1801.1, 1803,


Defendants.
  :                                   2400, 2803
______________________________________________________________________

STATEMENT OF THE CASE

Anita Tilley, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Dahl’s, employer,  and its insurer, EMC Risk Services, LLC, as a result of an injury she allegedly sustained on May 12, 2010, that arose out of and in the course of her employment.  This case was heard on August 11, 2011, in Des Moines, Iowa, and fully submitted on September 3, 2011.  The evidence in this case consists of the testimony of claimant, Michael Hixson, Wes Cozad, and William Anderson.  Claimant’s exhibits 1 through 3 and defendants’ exhibits A through G were admitted.

ISSUES

1.
Whether claimant sustained injury arising out of and in the course of employment.
2.
Whether the injury caused temporary or permanent disability.
3.
Extent of temporary disability.
4.
Extent and commencement date of permanent disability.

5.
Whether the claimant provided notice to the defendants pursuant to Iowa Code 85.23.
6.
Whether the claim is untimely under Iowa Code 85.26.
7.
Entitlement to medical benefits.
The stipulation of the parties contained in the hearing report is incorporated by reference into this decision.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Anita Tilley, claimant, was 69 years old at the time of hearing.  She graduated high school.  The claimant’s work history shows she worked as a cashier for many years: Hy-Vee 1965-1970, Dahl’s 1970-1986 and 2003-2010, Costal Mart 1987-1989, Casey’s 1996-2000.  (Exhibit 2, page 15)  She has worked as a night manager in a travel plaza, worked as security in a casino, processing insurance claims, and worked as a telemarketer.  (Exhibit B, page 15)  The claimant has worked for the defendant, Dahl’s, two different times.  
The claimant testified she jammed her shoulder while working at Dahl’s as a cashier.  The claimant stated she was pushing an item on the checkout counter with her right arm when the item caught on an uneven service and she jammed her right shoulder.  According to the claimant, this happened sometime in 2008.  The claimant continued working that day and did not report an injury to the employer at that time.  The claimant testified she told her manager a few months after that incident, but no paper work was completed.  In her answer to interrogatories, the claimant stated the original injury occurred approximately a year and a half prior to May 12, 2010.  (Ex. B, p. 16)  The claimant went first to her family doctors for treatment, Kenneth Moon, D.O., and Brandon Madison, M.D.  The clamant testified she saw Ian Lin, M.D., who administered cortisone shots and ordered x-rays and an MRI. 

William Anderson completed an incident report on May 17, 2010.  The report stated the claimant has been having pain in her right shoulder since May 12, 2010, and attached a patient status report from Ian Lin, M.D., stating the claimant should be off work.  (Ex. A, pp. 4, 4a)

The claimant testified she told Mike Hixson, Store Director, and Willie Anderson, Store Manager, in May 2010 about her shoulder problem, that her problem was getting worse and she could not keep working.  The claimant testified that Mr. Hixson stated Dahl’s would want her to see a company doctor. 

Mr. Hixson testified he was not informed by the claimant of a work injury prior to May 2010.  Mr. Anderson testified he completed a report of injury form in May 2010.  Mr. Anderson testified he was not informed prior to May 2010 that the claimant had a work injury. 

The claimant received general medical care from the Highland Park Family Physicians.  On June 23, 2005, the claimant went to Kenneth Moon, D.O., for complaints of right shoulder pain, she had been experiencing for five days.  The claimant did not know what caused her pain, Dr. Moon’s analysis was acute right shoulder pain. (Ex. C, p. 17)  On December 5, 2007, claimant saw Dr. Moon and complained of pain in her right shoulder.  The note of that visit states she jammed her shoulder about a year ago.  Dr. Moon’s assessment was shoulder strain.  (Ex. C, p. 19)  The claimant saw Dr. Moon on May 14, 2008 for increasing right shoulder and arm pain.   Dr. Moon wrote the claimant has chronic right shoulder pain.  (Ex. C, p. 21)  On February 25, 2009, the claimant reported to Dr. Moon her shoulder was about 50 percent better.  (Ex. C, p. 28)  On March 6, 2009, Dr. Moon noted the clamant’s shoulder pain was better after a second course of Medrol.  (Ex. 1, p. 4)  On March 24, 2009, Diane Knief, CMA, recorded the claimant’s right shoulder and arm were aching after work and after an injection from Dr. Lin.  (Ex. C, p. 29)  On April 13, 2010, records from Highland Park Family Physicians state “Walk-in patient today stating her right shoulder is just killing her. “  (Ex. C, p. 32) On April 27, 2010, Brandon Madson, M.D., recorded the claimant’s right shoulder was still hurting and claimant reported she did not have a torn rotator cuff and she may need a shoulder replacement.  (Ex. 1, p. 9)

 On June 9, 2008, Dr. Lin noted the claimant had a one-year history of shoulder pain and denied any specific injury.  The claimant reported that working as a cashier pushing groceries irritated her arm.  X-rays of her right shoulder showed mild osteoarthritis in the genohumeral joint, type II acromion.  (Ex. 2, pp. 11, 12; Ex. D, pp. 40, 41)  His initial assessment was “Right shoulder impingement syndrome verses rotator cuff tear.”  (Ex. 2, p. 12)   On April 19, 2010, Dr. Lin noted the claimant reported increasing pain in her “left” [sic] shoulder.  He recommended an MRI of the shoulder.  (Ex. 2, p. 13)  On April 26, 2010, Dr. Lin reported the MRI scan showed the claimant had arthritis and that her rotator cuff appears to be intact.  His assessment was, “Right shoulder osteoarthritis and right shoulder subacrominal bursitis.”  (Ex. 2, p. 13: Ex D, p. 44)  On May 17, 2010, Dr. Lin wrote:
At this point, there isn’t really much more to do.  I did not give her a shot today.  She wanted a work release and I thought that was perfectly reasonable with her weakness, limited range of motion and her pain.  At this point, we gave her a work release.  She is suppose to see her company doctor because she thinks this is work related.  It is difficult to say.  She definitely has some worsening in her arthritis since the first time I saw her in 2008 and she swears the pain started when she was pushing things across the table at Dahl’s.  I told her I didn’t argue with her about that, but she does have arthritis and it may be work related due to an injury.  Down the road, she may need a total shoulder replacement and unfortunately her health is not the best and so that makes her a relatively poor candidate for a total shoulder replacement.  But, that may be the only thing that can give her some relief.  

 (Ex. 2, p. 14: Ex D, p. 45)  Dr. Lin provided a work release dated May 17, 2010 and put a question mark on the form as to whether the injury was work related.  (Ex. D, p. 46) 


On July 10, 2010, Stephen Ash, M.D., examined the claimant.  The claimant informed him she was having right shoulder problems for more than two years.  His impression was right shoulder osteoarthritis.  He also noted the claimant might have a partial-thickness surpraspinatus tear with a small possibility of a full thickness tear.  (Ex. F, p. 49)  Dr. Ash felt the claimant’s main problem was arthritis and not the rotator cuff tear in the right shoulder.  Dr. Ash wrote that shoulder arthroplasty might improve her pain.   (Ex. F, p. 50)  On August 2, 2010, Steven Aviles, M.D., examined the claimant. Dr. Aviles told the claimant she had right shoulder osteoarthritis.  Based upon the report of Dr. Ash, he did not feel she had a full thickness tear of the rotator cuff.  Dr. Aviles recommended total shoulder replacement.  (Ex. F, p. 53)

On June 23, 2011 Sunil Bansal, M. D., performed an independent medical examination (IME).  (Ex. 3, pp. 15–34)  Dr. Bansal’s diagnosis was:
1)
Right biceps tendon rupture.
2)
Supraspinatus tendinopathy with partial thickness bursal surface tear near its insertion.
3)
Moderate amount of shoulder joint effusion.
4)
Infraspinatus tendinopathy, partial thickness articular surface tear.
5)
Right shoulder subacromial burstis.

(Ex. 3, p. 32)  Dr. Bansal stated, “By the history and clinical records there is no evidence that Ms. Tilley was experiencing any shoulder related discomfort or compromise in the days/weeks/months prior.”  (Ex. 3, p. 33)  Dr. Bansal provided an 11 percent whole body impairment rating for the claimant’s right shoulder.  (Ex. 3, p. 33)  In responding to a the issue of causation Dr. Bansal wrote:
Yes, after a review of the medical records and my examination of Ms. Tilley, it is within a degree of medical certainty that her right shoulder and biceps tendon rupture are related solely to the injuries sustained during the worked [sic] related injury on 05/12/2010 while working for Dahl’s.  She was essentially asymptomatic prior to her injury and was able to work full duty as a cashier which requires a lot of repetitive, heavy work, which she was able to perform without difficulty.  She had a specific, high impact traumatic incident, which appropriately coincides with her medical records and clinical presentation. . . . 
(Ex. 3, p. 33)  Dr. Bansal recommended further evaluation of her bicep rupture and surgical intervention for her shoulder.  (Ex. 3, pp. 33, 34)   He recommended lifting no more than 15 pounds, no pushing and pulling of greater than 30 pounds, and no frequent lifting, pushing and pulling.  (Ex. 3, p. 34)

CONCLUSIONS OF LAW

Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).

Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

Iowa Code section 85.26(1) requires an employee to bring an original proceeding for benefits within two years from the date of the occurrence of the injury if the employer has paid the employee no weekly indemnity benefits for the claimed injury.  If the employer has paid the employee weekly benefits on account of the claimed injury, however, the employee must bring an original proceeding within three years from the date of last payment of weekly compensation benefits. 

That the employee failed to bring a proceeding within the required time period is an affirmative defense which the employer must plead and prove by a preponderance of the evidence.  See Dart v. Sheller-Globe Corp., II Iowa Industrial Comm’r Rep. 99 (App. 1982).

The ninety-day notice period does not begin until the claimant also became aware of the compensable nature of her injury. See IBP, Inc. v. Burress, 779 N.W.2d 210 at 219; See also Herrera v. IBP, Inc., 633 N.W.2d 284, 288 (Iowa 2001) (discussing application of the discovery rule in a cumulative-injury case).

Under the discovery rule, the two-year limitation period does not begin to run until the employee discovers, or should discover in the exercise of diligence, (1) the nature, (2) seriousness, and (3) probable compensable character of the injury or disease. Swartzendruber v. Schimmel, 613 N.W.2d 646, 650 (Iowa 2000). The claimant must have actual or imputed knowledge of all three characteristics of the injury or disease before the statute begins to run.

The claimant knew she had shoulder problems for a number of years before she informed her employer in May 2010.  The claimant did not know how serious the problem was and the probable compensable character of her injury until April 2010, when Dr. Lin first told her she might need right shoulder replacement surgery.  Up until that time, the claimant worked while receiving conservative care and in fact was not taken off work until May 17, 2010.  The claimant provided notice to her employer within 90 days of her discovery of the injury and filed her complaint within the 2-year statute of limitations.  The defendants have not proven their asserted affirmative defenses.         

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Id.
Where claimant has a preexisting condition or disability that is aggravated, accelerated, worsened or “lighted up” by employment, the condition is compensable.  See, Nicks v. Davenport Produce Co., 254 Iowa, 130, 134-135, 115 N.W.2d 812 (1962), and citations.  However, a disease which under any rational work is likely to progress so as to finally disable an employee does not become a “personal injury” under the Workers’ Compensation Act merely because it reaches a point of disablement while work for an employer is pursued.  It is only when there is a direct causal connection between the exertion of the employment and the injury that a compensation award can be made.  The question is whether the diseased condition was the cause, or whether the employment was a proximate contributing cause.  Musselman v. Central Telephone Company, 261 Iowa 352, 154 N.W.2d 128 (1967), citing Littell v. Lagomarcino Grupe Co., 235 Iowa 523, 17 N.W.2d 120 (1945).  Whether an injury or disease has a direct causal connection with the employment, or arises independently thereof, is essentially within the domain of expert testimony, and the weight to be given such an opinion is for the finder of facts.  When an expert’s opinion is based upon an incomplete history it is not necessarily binding on the commissioner or the court.  It is then to be weighed together with the other facts and circumstances, the ultimate conclusion being for the finder of fact.  Musselman, supra; Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).
The medical records in the case show the claimant has arthritis in her shoulder and at the time of the hearing of this case, she was scheduled for shoulder replacement surgery. 

Dr. Bansal’s opinion is not convincing as to causation.  Dr. Bansal’s IME states there was a specific incident on May 12, 2010 and the claimant was “essentially asymptomatic” prior to her injury.  The medical evidence presented specially shows the claimant was symptomatic in the days, weeks, months, and years before May 12, 2010. While the claimant did not stop working until May 12, 2010, she experienced right shoulder symptoms for years. 

Dr. Lin wrote that the claimant’s arthritis may be related to her work.  He did not state it was more likely than not that the claimant’s work aggravated, accelerated, worsened or lighted up her arthritis.  He did not indicate her right shoulder injury was work related when he completed the Patient Status Report on May 17, 2010.  

The claimant’s belief that her work as a cashier for Dahl’s caused or lit-up her right shoulder is possible, however, there is not sufficient evidence to prove her case. The claimant has failed to provide medical evidence that meets her burden of persuasion, a preponderance of the evidence, that her arthritis and other problems in her right arm and shoulder were caused by her work at Dahl’s. 

As the claimant has failed to prove her injury arose out and in the course of her employment all of her claims fail. 

ORDER

THEREFORE, IT IS ORDERED:
Claimant takes nothing.
The parties are responsible for their own costs.

Signed and filed this ____17th_______ day of November, 2011.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER
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8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


