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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JAMES E. PARKER,
  :



  :

      File No. 5021743

Claimant,
  :



  :

vs.

  :

  A R B I T R A T I O N


  :                          

PELLA CORPORATION,
  :

        D E C I S I O N


  :                      


Employer,
  :



  :

CREATIVE RISK SOLUTIONS,
  :



  :


Defendants.
  :                 Head Note No.:  1100
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, James E. Parker, has filed a petition in arbitration and seeks workers’ compensation benefits from Pella Corporation, employer, defendant.

This matter was heard by Deputy Workers’ Compensation Commissioner, Ron Pohlman in Des Moines, Iowa, on February 19, 2008. The record in the case consists of claimant’s exhibits 1-12; defendant exhibits A-I as well as the testimony of the claimant.  
Defendants objected to the admission of exhibits 1A-4, 1D,1G-6, 1H-1,2, 1I, 7C, and 10A on the basis that the exhibits were not timely and prejudicial.  These exhibits are not unduly prejudicial and are admitted.  
ISSUES

The parties submitted the following issues for determination:

Whether the claimant sustained an injury arising out of and in the course of his employment on March 11, 2005;

Whether the injury was the cause of any permanent disability;

The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u); and

Whether claimant is entitled to payment of medical expenses incurred after December 8, 2006 pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all the testimony and evidence in the record finds:

Claimant at the time of the hearing was 57 years old.  He completed the 11th grade and has a GED.  The claimant was employed for 24 years with Wilson Foods and worked his way up to quality control manager.  His final salary was $26,500.00 plus overtime.  This employment ended when the plant closed.  He then worked three years as a private contractor taking care of the plant building.  In October 1995 he became employed with Pella Corporation at their Shenandoah, Iowa, facility.

The Shenandoah facility makes custom windows and doors.  The claimant began work in the paint department where he was responsible for packing doors and windows for shipment.  His job duties required heavy lifting, twisting, neck flexion and extension. 

In October 2003 the claimant sought treatment from Kasey Herzberg, D.C., for dizzy spells that he did not attribute to work.  Dr. Herzberg’s notes indicate the claimant  was coming in with complaints of back and neck pain as well as being light headed.  
On March 11, 2005, the claimant was lifting a piece of glass and had to twist at the same time.  He experienced pain between his shoulder blades radiating off to the right shoulder across the trapezius muscle.  He reported this injury and was seen by the plant nurse. 

On April 4, 2005, the claimant saw Floyd A. Jones, D.O., for evaluation upon referral by the defendant.  Dr. Jones’ impression was pain and discomfort in the right neck and trapezius area with paresthesias in the fourth and fifth fingers of the right hand.  
The claimant underwent an EMG on April 6, 2004, and was diagnosed with early moderate degree right carpal tunnel syndrome.  Dr. Jones restricted the claimant from use of air tools on June 24, 2005, but ordered an MRI of the cervical spine due to the chronicity of problems in the claimant’s neck.  

On July 28, 2005, the claimant saw George Greene, M.D., a neurosurgeon. Dr. Greene opined:

This patient has complaints of neck and bilateral shoulder pain, which appears to represent a cervical strain.  The paresthesias in the right ring and little fingers most likely represent an ulnar neuritis.  I look forward to reviewing the results of the electrophysiologic studies of the right arm.  If this is not confirmed, he may require repeat electrophysiologic testing.  I have discussed further treatment options with the patient and his wife.  He may benefit from placement of a cervical epidural steroid block.  I would not recommend operative therapy for the cervical spine at this time, as I am not convinced that he is experiencing radicular arm pain or paresthesias.  He wishes to review the recommendation for the cervical epidural steroid block with his workman’s compensation carrier.
(Ex. 3A(1))

Dr. Greene referred the claimant to Christopher W. Anderson, D.O., a spine specialist.  Dr. Anderson treated the claimant conservatively with physical therapy, medications, and restrictions from March 10, 2006 through October 20, 2006. 

Dr. Jones notes for January 4, 2006 indicate a diagnosis of acute cervicalgia and cervical spinal stenosis.  
On June 14, 2006, Dr. Anderson opined that the claimant was able to perform full duty without restriction and had no whole person permanent impairment.  He imposed restrictions again on September 22, 2006.  On December 8, 2006, however, Dr. Anderson indicated after review of the results of the functional capacity evaluation that he agreed claimant should be restricted to the medium physical demand category, that claimant had returned to maximum medical improvement and offered to provide a rating of permanent impairment if requested.  
The claimant quit his employment with defendant in October 2006 because he did not believe he was capable of performing work for defendant given his medical condition.  

On March 28, 2007, Dr. Anderson opined that the claimant’s condition was degenerative but asymptomatic prior to the work injury thus he concluded the work injury was the cause of an aggravation of the pre-existing condition.  Dr. Anderson also indicated the claimant had a 5 percent whole person permanent impairment.  
However, on January 15, 2008, Dr. Anderson opined that the work injury was not an aggravation of the pre-existing condition based upon the following information:

Thank you for bringing to my attention that Mr. Parker had previously been treated by his chiropractor, Kasey G. Herzberg, D.C. for complaints of neck pain, upper back pain and right upper extremity pain, tingling and numbness.  Mr. Parker was initially seen by Dr. Herzberg on 10/29/2003 and was seen for 11 visits over a period of a year and a half for these complaints.  He was seen on three occasions just prior to the patient’s alleged work-related injury of March 11, 2005.  These visits include February 16, February 18 and February 21 of 2005.  At these visits, he was complaining of neck and right arm pain.  He received mobilization/ adjustments to his cervical and thoracic spine.  There is even some notation that the patient may possibly have a C5-C6 disk injury.  Review of the patient’s initial intake form, he has failed to mention any previous treatment with chiropractors.  It should also be noted that his pain diagram that he provided to this office is very similar to the diagram that he marked on his initial visit to Dr. Herzberg on 10/29/2003.
In light of this new information, it is now my medical opinion to within a reasonable degree of medical certainty that Mr. Parker’s work incident of March 11, 2005 more than likely simply led to a fare-up of symptoms that he was already having, without causing any substantial change in the underlying condition or nature of his complaints.  Therefore, any functional impairment rating or permanent work restrictions would not result from a substantial and material aggravation caused to a pre-existing condition by a work injury.  Rather, his work injury more than likely brought to light a condition from which Mr. Parker has been experiencing symptoms for some time, and which underlying condition was not substantially changed by the alleged accident.

(Ex. 5D(1))

Dr. Anderson also opined that the claimant had no permanent impairment related to the work injury. 

On January 8, 2008, Dr. Jones saw the claimant and ordered a repeat MRI and consultation with a neurosurgeon.  After a review of the MRI report Dr. Jones opined on January 15, 2008, that the claimant had significant multilevel degenerative disc disease, central  and foraminal narrowing most significant at C5-6 through C6-7 and at C7-T1. 
Dr. Jones opined in September 2006, that the claimant suffers from chronic degenerative arthritis and spondylosis of C6-7 which was exacerbated by a work related injury of March 13, 2005.  
On October 4, 2006, the claimant saw Douglas Long, M.D., for an neurosurgical consultation upon referral by Dr. Anderson.  Dr. Long opined that the claimant had cervical spondylosis without radiculopathy and that claimant was not a surgical candidate.  Dr. Long indicated on December 11, 2006, that he believed the claimant’s work for defendant aggravated the claimant’s condition.  Dr. Long again opined on February 5, 2008, that the claimant’s work activities for defendant accelerated or lit up the claimant’s cervical spine condition.  
On December 28, 2006, the claimant was seen by Jeffrey Passer, M.D., for an independent medical evaluation at claimant’s attorney’s request.  Dr. Passer opined that the claimant had a 15 permanent whole person impairment and recommended restrictions consistent with the results of the functional capacity evaluation.  The claimant underwent the functional capacity evaluation on November 17, 2006, which was valid and indicated the claimant was in the medium physical demand category with the ability to lift objects to shoulder level up to 25 pounds occasionally and 15 pounds frequently; overhead lifting 15 pounds or less occasionally; and limit prolonged or repetitive overhead work secondary to aggravation of neck complaints.  
In January 2007, Dr. Jones indicated that he agreed with the report of Dr. Passer dated December 28, 2006.  However, after he received a letter from defense counsel outlining problems claimant had in the past he indicated he could no longer causally connect the claimant’s condition to the work for defendant.  Five days later Dr. Jones states:

Mr. Parker suffers from chronic symptoms to his neck with neck and back pain.  Apparently, although indicated to me he had not had previous problems, it has been brought to my attention that he apparently had these problems earlier.  I think that it is possible that his chronic discomfort was exacerbated by his work related injury at Pella.

(Ex. 1D)

On April 27, 2007, the claimant was paid 35 weeks of permanent partial disability in the amount of $13,275.60.  
REASONING AND CONCLUSIONS OF LAW

The first issue is whether the claimant sustained an injury arising out of and in the course of his employment on March 11, 2005.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant did not allege a cumulative injury.  He specifically denied a cumulative injury in his answers to interrogatories.  The report of Dr. Anderson dated January 15, 2008, demonstrates that claimant was having symptoms consistent with those he complained of after the March 11, 2005 incident.  Dr. Anderson had good reason to change his opinion on causation.  The information regarding the claimant’s symptomatology prior to the March 11, 2005 incident was incorrect. 

Claimant has a degenerative condition in cervical spine. This condition was symptomatic prior to March 11, 2005.  The medical opinions of the physicians who concluded that there had been an aggravation of this pre-existing condition can no longer be relied upon to sustain the claimant’s burden of proof.  The claimant has not established that he sustained an injury arising out of and in the course of his employment on March 11, 2005.

ORDER

THEREFORE, it is ordered:

The claimant shall take nothing from this file. 

Defendant shall receive credit for payment of thirty-five (35) weeks of permanent partial disability in the amount of thirteen thousand two hundred seventy-five and 60/100 dollars ($13,275.60). 

Costs are taxed to claimant pursuant to rule 876 IAC 4.33.

Signed and filed this ___14th___ day of March, 2008.

   _________________________







   RON POHLMAN






          DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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Sheldon M. Gallner

Attorney at Law

300 W. Broadway, Ste. 145
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David L. Jenkins

Attorney at Law

801 Grand Ave., Ste. 3700

Des Moines,  IA  50309-8004
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