MELCHOR V. FARMLAND FOODS

Page 5

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BECKY MELCHOR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5037098

FARMLAND FOODS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACE INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1100

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Becky Melchor has filed a petition in arbitration and seeks workers’ compensation benefits from Farmland Foods, employer, and Ace Insurance, insurance carrier, defendants.  

This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman on April 27, 2012 at Sioux City, Iowa.  The record in the case consists of claimant’s exhibits 1 through 20; defendants’ exhibits A through N, P through Q, as well as the testimony of the claimant, Kimbra Theis, and Rhonda Aily Roberson.  

ISSUES

The parties submitted the following issues for determination:

1. Whether the claimant sustained an injury on October 28, 2009 which arose out of and in the course of her employment; 

2. Whether the injury was the cause of any disabilities; 

3. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(m); and

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all the testimony and evidence in the record finds: 

The claimant at the time of the hearing was 27 years old.  She has been employed with Farmland Foods since March 8, 2007.  She is right hand dominant.  The first job claimant performed was boxing butt skins.  Then she moved to the Duncent Knife.  Performing the Duncent Knife job requires repetitive movement of the hands and arms.  

The claimant performed the Duncent Knife rib job from July 19, 2007 to September 17, 2008.  Beginning September 18, 2008, the claimant was assigned to reduce and scale St. Louis ribs.  This job also required repetitive motion of the hand, wrists, arms, and shoulders.  The claimant developed numbness, tingling and shooting pains in her right wrist.  She noticed that her hands were going to sleep at night.  She went to the employer to seek medical treatment October 28, 2009.  She returned again on November 5, 2009 indicating that her right wrist pain was worsening.  

The claimant was referred to Charles Mooney, M.D., by the employer for evaluation.  The claimant was diagnosed with carpal tunnel syndrome.  Dr. Mooney opines with respect to causation that while the claimant has evidence of right carpal tunnel syndrome it is his opinion that this is due to comorbidities and not work related and that the claimant’s job activities at Farmland Foods were not a material aggravator in causing her condition.  Because of Dr. Mooney’s opinion, the claim was denied.  The claimant sought treatment on her own with Dennis W. Crabb, M.D.  Dr. Crabb scheduled the claimant for a carpal tunnel release March 1, 2010, but because the claimant was pregnant the surgery was delayed.  Eventually, the claimant underwent carpal tunnel release on the right January 16, 2012, performed by Dr. Crabb.  The claimant returned to work on April 16, 2012 bagging St. Louis ribs.  

Dr. Crabb is familiar with the claimant’s medical history including her problems with obesity and subsequent gastric bypass surgery in October 2008 and gall bladder surgery September 8, 2009.  In his opinion, the claimant’s repetitive activity at work was a significant contributing factor to the claimant’s development of carpal tunnel syndrome that required Dr. Crabb to perform a carpal tunnel release.  Dr. Mooney concludes that the claimant’s history and periods of time that she was away from work for treatment were related to the gastric bypass and gall bladder surgery are sufficient to undermine a causal relationship.  It is found that the claimant sustained an injury on October 28, 2009 consisting of right carpal tunnel syndrome.  It is found that the repetitive motion work that the claimant performed for Farmland Foods was a significant contributing factor in the development of this injury.  

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the claimant sustained an injury arising out of and in the course of her employment on October 28, 2009.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The opinion of Dr. Crabb is given more weight than the one time evaluation of Dr. Mooney.  Dr. Crabb’s opinion is corroborated by the employer’s job descriptions that reflect that the claimant was required to perform repetitive motion work involving her hands, wrists and arms.  This is also corroborated by the claimant’s testimony and by the employer’s witness who demonstrated the claimant’s job movements to perform her tasks and corroborated the repetitive nature of those job tasks.  The greater weight of evidence in this record shows that the claimant’s repetitive motion at work was a significant contributing factor to her developing right carpal tunnel syndrome and that as a result of her development of that condition she had to have surgery performed by Dr. Crabb.  

The parties have stipulated that the claimant was off of work from January 16, 2012 through April 9, 2012 and that if defendants are liable for the work injury that claimant is entitled to benefits for this period of time.  

At the time of the hearing, the claimant was still in her healing period so the issue of the extent of claimant’s entitlement to permanent disability is not ripe and will not be determined.  

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

The issue here is simply whether the employer is liable for the injury.  The undersigned has found that the employer is liable.  Therefore, the claimant is entitled to payment of her medical expenses and reimbursement of those expenses she has personally paid pursuant to Iowa Code section 85. 27.  

ORDER


THEREFORE, IT IS ORDERED:


Defendants shall pay claimant twelve (12) weeks of healing period benefits for the period from January 16, 2012 through April 9, 2012 at the weekly rate of three hundred ninety-four and 40/100 dollars ($394.40) and continuing thereafter for those periods for which the claimant remains in a healing period and off of work.  


Accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by the agency.  

Defendants shall pay claimant’s medical expenses directly and reimburse the claimant for those expenses she has personally paid pursuant to Iowa Code section 85.27.  


The costs of this action in the amount of one thousand five hundred fifty-nine and 80/100 dollars ($1,559.80) are taxed to the defendants pursuant to rule 876 IAC 4.33.  

Signed and filed this ___11th ____ day of July, 2012.
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Dennis M. McElwain

Attorney at Law

PO Box 1194

Sioux City  IA  51102

smitmcel@aol.com
Timothy Clausen

Attorney at Law 

Mayfair Center, Upper Level

4280 Sergeant Rd, Ste 290

Sioux City, IA 51106

clausen@klasslaw.com
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      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER
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