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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JAMES LANPHIER,
  :



  :

   File No. 5027248

Claimant,
  :



  :

vs.

  :



  :                          

KLYN’S TIRE SERVICE, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ALLIED INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

James Lanphier, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Klyn’s Tire Service, Inc., and its insurer, Allied Insurance Company, as a result of an injury he allegedly sustained on February 5, 2007, that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Oskaloosa, Iowa, on September 22, 2009.  The evidence in this case consists of the testimony of claimant and claimant’s exhibits 1 through 4 and defendants’ exhibits A through I.

ISSUE
The extent of claimant’s industrial disability.
FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:
James Lanphier, claimant, was born in 1952 making him 57 years old at the time of the evidentiary hearing.  (Claimant’s testimony; Exhibit F, internal page 4)  He is a high school graduate and got B’s and C’s in school.   (Claimant’s testimony; Ex. F, int. pp. 4-5)  He has no further formal education.  (Claimant’s testimony)  He served nearly three years as a volunteer in the Army where he was carpenter and mechanic and was honorably discharged.  (Claimant’s testimony; Ex. F, int. p. 6)  While in the Army he was involved in a motor vehicle accident in which he broke an ankle, hurt his thumb, and sustained lacerations on his face.  (Claimant’s testimony; Exhibit 4, page 5)  He attended a truck alignment school in 1992 that was paid for by his employer at the time.  (Ex. F, int. p. 5)

Claimant’s work history includes working for various employers doing motor vehicle mechanical work like tune-ups, alignments, tire work and brake work.  (Claimant’s testimony; Ex. F, int. pp. 7-13)  Some of the jobs involved the use of impact guns and wrenches and lifting up to 25 pounds.  (Ex. F, int. pp. 9-10)

Claimant’s medical history includes treatment following a motor vehicle accident in 1971 (Ex. A, pp. 32-33); treatment by Terry Wolfswinkel, D.C., several times a year for various complaints including low back from 1990 to 2005 (Ex. A, pp. 1-34); and treatment by Dr. Wolfswinkel following a March 12, 1998, work injury to his upper back and hips and Dr. Wolfswinkel thought claimant had good and full recovery with no impairments.  (Ex. A, pp. 13-14, 17, 19-21)  Claimant had low back surgery in 1995 by Dr. Boulden and returned to work without restrictions.  (Claimant’s testimony, Ex. B, p. 1; Ex. F, int. pp. 17-20)
Claimant worked for Klyn’s Tire Service, Inc., defendant-employer, (hereinafter Klyn’s Tire) for two periods of time.  (Claimant’s testimony; Ex. F., int. p. 12)  The first time claimant worked for Klyn’s Tire was from 1986 to 1991 and the second time was 1993 to the present.  (Claimant’s testimony; Ex. F, int. p. 12)  The work claimant did for Klyn’s Tire was brakes and alignments.  (Claimant’s testimony; Ex. F, int. p. 12)  Klyn’s Tire would schedule the work to be done, and claimant would perform the work and was paid an hourly rate ($6.88 as of the date of the evidentiary hearing) plus a 50 percent commission of the labor charges for the work he did.  (Claimant’s testimony; Ex. F, int. p. 29)  Prior to the work injury in the instant proceeding claimant worked 5-6 hours a day for Klyn’s Tire depending on how much work was scheduled.  (Claimant’s testimony)
Claimant sustained a stipulated injury on February 5, 2007, when, while attempting to loosen a nut on a bolt with a wrench and it came loose, he fell and felt pain in his back.  (Claimant’s testimony; Ex. F, int. pp. 22-23)  Claimant was initially seen by a chiropractor but was later seen by Charles Buck, M.D.  (Ex. 4, p. 2; Ex. F, int. pp. 23-24)  Claimant was seen by Dr. Buck on March 23, 2007, and he made an assessment of low back strain with suggestion of mild radiculopathy on the left but a normal neurologic exam.  (Ex. B, p. 1)  Dr. Buck and Brian Johns, M.D., took claimant off work, treated him conservatively with medications, physical therapy, home exercises, x-rays, an MRI, a TENS unit, and epidural steroid injections on May 17, 2007 and June 8, 2007.  (Ex. 4, p. 2; Ex. B, p. 1; Ex. D, pp. 1-2; Ex. E, pp. 1-3)  On June 26, 2007, Dr. Buck referred claimant to Balaji Singaracharlu, M.D., at The Steindler Orthopedic Clinic, for evaluation.  (Ex. B, p. 11)  Dr. Singaracharlu saw claimant on July 18, 2007, examined him, reviewed the MRI and x-rays and scheduled him for a third epidural steroid injection.  (Ex. I, pp. 1-3)  A third epidural steroid injection on August 8, 2007, provided claimant dramatic but short-lived improvement.  (Ex. 4, p. 2; Ex. B, p. 12)  A fourth epidural steroid injection sometime between September 19, 2007 and October 9, 2007, failed to relieve claimant’s symptoms, and Dr. Buck thought claimant might be a surgical candidate and referred him to Chad Abernathey, M.D., neurosurgeon.  (Ex. B, p. 28)
Dr. Abernathey saw claimant on October 29, 2007, noted the MRI of the lumbosacral spine demonstrated post surgical changes at L4-5 and L5-S1 on the left with recurrent left L5-S1 disc extrusion, formed an impression of left S1 radiculopathy secondary to left L5-S1 recurrent disc extrusion and recommended surgery.  (Ex. 1, pp. 1-2)  The surgery was approved by Klyn’s Tire workers compensation insurer.  (Ex. 1, p. 2)  On December 20, 2007, Dr. Abernathey performed surgery consisting of L5-S1 partial hemilaminectomy, reexploration microscope and his post operative diagnoses were left L5-S1 partial hemilaminectomy, diskectomy, microscope.  (Ex. 1, p. 4)  Dr. Abernathey provided claimant follow-up care seeing him on January 2, 2008 and February 13, 2008.  (Ex. 1, p. 2)  On February 27, 2008, Dr. Abernathey responded to claimant’s request and released him to return to work, light duty, part-time hours.  (Ex. 1, p. 2)  Claimant contacted Dr. Abernathey’s office on March 14, 2008, regarding residual post-operative pain and the doctor scheduled an MRI.  (Ex. 1, p. 2)  The MRI of the lumbar spine was done on March 26, 2008.  (Ex. 2, p. 1)  Dr. Abernathey saw claimant on March 26, 2008, noted the MRI was essentially unrevealing demonstrating excellent decompression of the neural elements without neuralagic compromise, did not recommend an aggressive neurosurgical stance due to a paucity of clinical and radiographic findings and continued post-surgical conservative treatment.  (Ex. 1, p. 3; Ex. C, p. 1)  Dr. Abernathey thought claimant reached maximum medical improvement on June 23, 2008, and rated his permanent impairment as 6 percent of the whole body based on the “AMA Guidelines” for chronic pain, decreased range of motion of the lumbosacral spine, previous disc extrusion and subsequent surgery.  (Ex. 1, p. 3; Ex. C, pp. 1-2)  Dr. Abernathey did not specify which edition of the AMA Guidelines he used in making his rating of impairment.  (Ex. C, p. 2)
Klyn’s Tire’s workers’ compensation insurer wrote a letter to claimant dated August 5, 2008, explaining that he had been paid temporary total disability and temporary permanent disability benefits and would be entitled to 30 weeks of permanent partial disability benefits based on Dr. Abernathey’s 6 percent permanent impairment rating.  (Ex. H, p. 1)  In a letter dated August 20, 2008, to the workers’ compensation insurer Dr. Abernathey wrote that he did not have any permanent restrictions for claimant from a neurosurgical standing regarding the February 5, 2007, work injury.  (Ex. C, p. 3)  When Dr. Abernathey saw claimant on January 28, 2009, they thought a new MRI might be beneficial.  (Ex. 1, p. 3; Ex. C, p. 1)  The MRI of the lumbar spine was done February 13, 2009.  (Ex. 2, pp. 2-3)  On February 13, 2009, Dr. Abernathey saw claimant for follow-up after the MRI of the lumbosacral spine, noted the results of the MRI, did not recommend an aggressive neurosurgical stance due to a paucity of clinical and radiographic findings and favored further conservative management.  (Ex. 1, p. 3; Ex. C, p. 1)
Claimant’s attorney wrote a letter to Dr. Abernathey dated February 25, 2009, asking among other things, his opinions whether claimant’s pain was related to his work injury and whether he concurred with his working arrangement, namely Klyn’s Tire was accommodating claimant and he was working 4-5 hours per day.  (Ex. 1, pp. 5-6)  Dr. Abernathey responded in a letter dated March 2, 2009, that he agreed with claimant’s attorney’s assessments.  (Ex. 1, p. 7)
Defendants’ attorney had a telephone conference with Dr. Abernathey on April 15, 2009, and wrote the doctor a letter dated April 16, 2009, stating, among other things, he (the doctor) did not understand claimant always worked 4-5 hours a day and doing so was not an accommodation and there was no objective reason why claimant could not be working 8 hours a day, full duty, and he favored further conservative management.  (Ex. C, pp. 4-5)  Dr. Abernathey responded in a letter dated April 22, 2009, that the points made in the April 16, 2009, letter accurately depicted his understanding of claimant’s case.  (Ex. C, p. 6)

Claimant’s attorney referred him to John Kuhnlein, D.O., board certified in occupational and environmental medicine and as a certified medical examiner, for an independent medical examination.  (Ex. 4, pp. 1, 8)  Dr. Kuhnlein reviewed medical records, did a physical examination of claimant on July 9, 2009, took his history and prepared a report dated July 31, 2009.  (Ex. 4, pp. 1-8)  Dr. Kuhnlein’s diagnoses were:

Left-sided disc herniation at L5-S1 with left L5-S1 partial hemilaminectomy, December 20, 2007.  Subsequent MRI scanning showed epidural scar enhancement at this level, and Mr. Lanphier does have chronic pain with symptoms that suggest ongoing radiculopathy.  His physical examination is remarkable for positive straight leg raising and crossover, which also suggests radiculopathy.  The sensory examination to some degree does not suggest radiculopathy, and he does have nonphysiologic findings on examination.  However, I think that the objective findings are sufficient to say that he does have problems with ongoing radiculopathy.

(Ex. 4, p. 6)  Dr. Kuhnlein rated claimant’s permanent impairment as 21 percent of the whole person using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, based on range of motion limitation, residual pain, rigidity and surgery.  (Ex. 4, pp. 6-7)  Dr. Kuhnlein stated the 21 percent rating includes the range of motion impairment from the “pre-existing problem” (the prior injury and surgery by Dr. Boulden in 1998) and it would be apportioned but he did not know if a previous impairment had been assigned.  (Ex. 4, p. 7)  Dr. Kuhnlein recommended material handling permanent restrictions of :  30 pounds occasionally from floor to waist; 40 pounds occasionally from waist to shoulder and 15 pounds occasionally over the shoulder; and non-material handling restrictions of:  stool/squat or bend on an occasional basis; work at or above shoulder height on an occasional basis; and use air, vibratory or power tools at above shoulder height on an occasional basis.  (Ex. 4, p. 8)


Claimant’s attorney referred him to Mark Blankespoor, physical therapist, for a functional capacity evaluation.  (Ex. 3, pp. 1-2, 7)  Mark Blankespoor did the functional capacity evaluation test on July 14, 2009, noted claimant gave maximum, consistent effort throughout all areas of testing, concluded that his capabilities are in the lower end of the medium category (lifting up to 40 pounds on a rare basis and up to 25 pounds on an occasional basis with the front carry task) of physical demand characteristics and these projections were for 8 hours per day and 40 hours per week.  (Ex. 3, p. 2)

Defendants have paid claimant temporary total disability, temporary partial disability, permanent partial disability, and medical benefits.  (Ex. G, pp. 1-16)


Claimant testified to the following at his deposition on March 4, 2009, and/or at the evidentiary hearing (September 22, 2009).  He has returned to work at Klyn’s Tire doing the same job as before the February 5, 2007, injury.  In the five years before the February 5, 2007, injury he worked 5-6 hours a day and he now works about the same number of hours and Klyn’s Tire accommodates him by not scheduling more work.  He feels sore and worn out at the end of the day.  He has not looked for other work.  He has pain in his low back, left buttock, and left leg and it bothers him to stand in one place too long.  He does activities of daily living like housework, mowing and raking the yard, and shoveling snow from his sidewalk but has given up participating in military funerals and marching in parades at the VFW.  He takes over-the-counter medication.  (Claimant’s testimony; Ex. F, int. pp. 25-29)  The undersigned observed that claimant appeared uncomfortable while sitting and testifying, alternated between sitting and standing and at times his face was flushed.
CONCLUSIONS OF LAW

The dispositive issue is the extent of claimant’s industrial disability.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 57 years old at the time of the evidentiary hearing.  He is a high school graduate and was a B’s and C’s student.  He has no further formal education.  His work history has been primarily in motor vehicle repair.  He had low back surgery in 1998 but returned to work without restrictions.  On February 5, 2007, he sustained a low back injury and had surgery.  Dr. Abernathey, his treating doctor has assigned an impairment rating of 6 percent of the whole person but did not specify how he arrived at the rating.  Dr. Abernathey did not recommend any restrictions.    Dr. Kuhnlein rated claimant’s total permanent impairment as 21 percent of the whole person and recognized only a portion of that was from the February 5, 2007, injury.  Dr. Kuhnlein has recommended the restrictions discussed above.  Mr. Blankespoor did a functional capacity evaluation and found claimant was capable of an 8 hour work day/40 hours a week in the lower end of the medium category.  Claimant’s work at Klyn’s Tire appears to be within the restrictions recommended by both Dr. Kuhnlein and Mr. Blankespoor although claimant testified he did not think it was.  Claimant has returned to work at Klyn’s Tire doing the same job as before.  His hourly pay and commission rate have not changed.  He worked less than 8 hours a day before the February 5, 2007 injury and he now works less than 8 hours.  He works about the same number of hours per day now as he did before the February 5, 2007, injury.  The only accommodation Klyn’s Tire provides is in regards to the possible number of hours worked and those hours are about the same.  Claimant does continue to have low back pain, left buttock and left leg pain.  When all relevant factors are considered claimant has a 25 percent industrial disability/loss of earning capacity from the February 5, 2007 injury.  This conclusion entitles claimant to 125 weeks of permanent partial disability benefits (25 percent times 500 weeks).
ORDER

THEREFORE, it is ordered:

That defendants are to pay unto claimant » one hundred twenty-five (125) weeks of permanent partial disability benefits at the rate of three hundred forty-one and 74/100 dollars »» ($341.74») per week from April 21, 2008.

That defendants shall pay accrued weekly benefits in a lump sum.
That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 
»»
That defendants are to be given credit for benefits previously paid.
That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.
Signed and filed this ____2nd_____ day of November, 2009.

   ________________________







CLAIR R. CRAMER






          DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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