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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MICHAEL HAMILTON,
  :



  :


Claimant,
  :

    File No. 5022529


  :

vs.

  :



  :                          

GOALIE ENTERTAINMENT,
  :



  : 
P A R T I AL   C O M M U T A T I O N


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

TRAVELERS INDEMNITY COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  3303.20
______________________________________________________________________

STATEMENT OF THE CASE

Michael Hamilton, claimant, filed a petition in arbitration seeking partial commutation workers’ compensation benefits from Goalie Entertainment and its insurer, Travelers Indemnity Company, as a result of an injury he sustained on June 1, 2006, that arose out of and in the course of his employment.  The case was heard and fully submitted in Des Moines, Iowa, on August 7, 2009.  The evidence in this case consists of the testimony of claimant and claimant’s exhibits 1 and 2 and defendants’ exhibit A.
ISSUE

Whether a partial commutation of all but the last three weeks of permanent partial disability benefits is in the best interest of claimant.
The parties orally agreed at the evidentiary hearing on August 7, 2009 that defendants continue to make weekly payments and defendants will claim a discount to the present value of future benefits.  The parties also orally agreed that a recalculation of a partial commutation, if found in the best interest of claimant, will be based on the number of weeks of future benefits and the interest rate as of the date of this decision.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:
Michael Hamilton, claimant, was born in 1965 making him 44 years old at the time of the evidentiary hearing in the instant proceeding.  (Claimant’s testimony)  He is a high school graduate and attended college for two and one-half years but does not have a degree.  (Claimant’s testimony)  A detailed account of claimant’s work history, work injury, and medical history is detailed in the arbitration decision filed June 20, 2008, which has not been appealed.  In summary, claimant sustained a low back injury on June 1, 2006, had L5-S1 laminectomy and diskectomy surgery, lumbar facet injections and denervation and found subsequent employment  27-34 hours per week making $11.00 per hour.  (Agency file)  The arbitration decision awarded claimant 250 weeks of permanent partial disability benefits at the rate of $345.67 per week commencing December 26, 2006.  (Agency file)
Defendants have paid claimant weekly benefits through August 11, 2009, and continue to pay those weekly benefits.  (Claimant’s testimony; Exhibit A, pages 1-5)  At the time claimant filed his petition (March 3, 2009) claimant calculated that 137 weeks of the awarded 250 weeks remained to be paid.  (Agency file)  Because defendants have paid benefits between March 3, 2009 and August 11, 2009 (23 weeks) there are currently 114 weeks (137 minus 23) remaining to be paid.  (Ex. A, p. 1)
 Claimant purchased a house to be his home in 2001.  (Claimant’s testimony)  He has a mortgage on the house and $780.00 mortgage payment per month.  (Claimant’s testimony)  His other monthly expenses are $210.00-$250.00 for gas and electric, $60.00 for water, $69.99 for cable, $60.00 for cell phone, $89.00 for land-line telephone, and $55.00 for car insurance.  (Claimant’s testimony)  He has no car payments.  (Claimant’s testimony)  He has no investments or savings accounts.  (Claimant’s testimony)  He has a credit card balance due of $1,700.00.  (Claimant’s testimony)  He has sold antiques he had to pay the mortgage.  (Claimant’s testimony)

Claimant continues to work for the employer he had at the time of the evidentiary hearing.  (Claimant’s testimony)  He works 18-20 hours a week for that employer.  (Claimant’s testimony)  He has had no new back problems since the arbitration hearing.  (Claimant’s testimony)  His monthly income including the weekly workers’ compensation benefits is $1,800.00.  (Claimant’s testimony)  He receives $200.00-$500.00 per month from a roommate to help pay the mortgage and utilities.  (Claimant’s testimony)

When claimant purchased his house in 2001 he had a partner that helped with mortgage payments.  (Claimant’s testimony)  The partner is now deceased and without the financial contribution by the partner claimant cannot afford the expenses of his house and he wants to sell it.  (Claimant’s testimony)  The house needs to have the existing floor repaired and replaced and new footing installed.  (Claimant’s testimony; Exhibit 1, page 1)  The estimated cost for this work is $14,800.00.  (Ex. 1, p. 1)  The house also needs to have bats and squirrels removed from the attic.  (Claimant’s testimony; Ex. 2, p. 3)  A written estimate for the pest control is $1,060.00.  (Claimant’s testimony; Ex. 2, p. 3)  Claimant talked with another pest control company who told him the pest control costs would be $6,000.00 to $8,000.00.  (Claimant’s testimony)  Claimant also owes an estimated $6,000.00 to the Internal Revenue Service.  (Claimant’s testimony)  
Per claimant’s original notice and petition the calculated commuted value was approximately $45,000.00.  (Agency file)  Claimant proposes to use the commuted benefits to pay the tax arrearage, the home repairs, and attorney fees of 25 percent.  (Agency file)
CONCLUSIONS OF LAW

The issue to be resolved is whether a partial commutation of all but the last three weeks of permanent partial disability benefits is in the best interest of claimant.
In determining whether the commutation is in the best interest of claimant, this agency cannot act as a conservator and disregard claimant’s desires and reasonable plans just because success of the plans is not assured.  Diamond v. Parsons Co., 256 Iowa 915, 129 N.W.2d 608 (1964).  The Iowa Supreme Court in Dameron v. Neumann Bros. Inc., 339 N.W.2d 160, 165 (Iowa 1983) has held that this agency should examine the following in determining whether to allow a commutation: 

1. The workers’ age, education, mental and physical condition, and actual life expectancy (as contrasted with information provided by actuarial tables).

2. The workers’ family circumstances, living arrangements, and responsibilities to dependents. 

3. The workers’ financial condition, including all sources of income, debts, and living expenses. 

4. The reasonableness of the workers’ plan for investing the lump sum proceeds and the workers’ ability to manage invested funds or arrange for management by others (for example, by a trustee or conservator). 

The Dameron court went on to state that a request for commutation should be approved unless the potential detriments to the worker outweigh the workers’ expressed preference and the demonstrated benefits of commutation.  Dameron, 339 N.W.2d at 165.



Iowa Code section 85.48 provides:

When partial commutation is ordered, the workers' compensation commissioner shall fix the lump sum to be paid at an amount which will equal the future payments for the period commuted, capitalized at their present value upon the basis of interest at the rate provided in section 535.3 for court judgments and decrees. Provisions shall be made for the payment of weekly compensation not included in the commutation with all remaining payments to be paid over the same period of time as though the commutation had not been made by either eliminating weekly payments from the first or last part of the payment period or by a pro rata reduction in the weekly benefit amount over the entire payment period.
When the period of future compensation to which a claimant is entitled is definitely determinable and a claimant’s work-related medical condition is stable, claimant may receive a lump sum discounted payment of future benefits, provided claimant establishes that the commutation of benefits is in claimant’s best interest.  A claimant’s preference for receiving a lump sum payment is balanced against the potential detriments that could result if the employee invests unwisely, spends foolishly or otherwise wastes the funds to the point where they no longer provide the wage substitute intended by the workers’ compensation law.  Dameron, 339 N.W.2d at 160.  

Claimant is 44 years old.  He is a high school graduate and has attended college for two and one-half years but does not have a degree.  Claimant has a low back condition and has not had any new back problems.  According to the stipulation on the hearing report claimant is single and entitled to one exemption.  The record is silent whether he has any responsibilities to any dependents.  Claimant has monthly expenses particularly in maintaining and paying for his house.  From this record it does not appear that claimant is in any way a spendthrift.  Claimant bought his house in 2001 and presumedly has built up some equity in the house as there is no evidence in the record that he is in arrears on his mortgage payments.  Claimant’s testimony that he cannot now afford his mortgage payments is uncontradicted.  It is certainly reasonable to make the repairs to his house so that it would be more marketable.  It is also reasonable to plan to sell the house voluntarily particularly to protect claimant’s equity in the house.  It is also reasonable for claimant to plan to pay his Internal Revenue Service tax liability.  The claimant’s attorney’s fees from the lump sum payment at a rate of 25 percent also appear to be reasonable.  As discussed above, the partial commutation is for what is currently 114 weeks of benefits.  
It is concluded that claimant’s request for partial commutation is in the best interest of claimant and should be granted.

ORDER

THEREFORE, it is ordered:

Defendants shall pay claimant a lump sum payment of future weekly benefits, except for the last three (3) weeks, discounted to the present value based on the number of weeks to be commuted and the interest rate for the determining the discount as of the date of this decision.

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this ____28th_____ day of August, 2009.

   ________________________







CLAIR R. CRAMER






          DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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