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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PETE C. RAMIREZ,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                         File No. 5017345

BRIDGESTONE/FIRESTONE,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

OLD REPUBLIC INSURANCE 
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :               Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Pete C. Ramirez, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendants as a result of an injury he sustained on February 9, 2005 which arose out of and in the course of his employment.  The case was heard and fully submitted in Des Moines, Iowa, on October 3, 2006.  The evidence in the case consists of the testimony of claimant and John Thompson as well as joint exhibits 1 through 9. 
ISSUE

The sole issue presented for resolution in the case is the extent of industrial disability, if any, sustained from the injury of February 9, 2005.  

The parties stipulated at the time of the injury claimant’s gross earnings were $1,067.00 per week, he was married and entitled to two exemptions.  Based on this information, claimant’s correct weekly rate of compensation is $657.42.  The parties further stipulated the commencement date for any permanent partial disability benefits awarded would be June 1, 2005 and that prior to hearing claimant was paid 25 weeks of permanent partial disability benefits at the above mentioned weekly rate.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witnesses and considered the evidence in the record finds that: 
Pete C. Ramirez, claimant, was 55 years old at the time of the hearing.  Claimant graduated from high school in 1969 and he was in the United States Marine Corp. for two years thereafter.  Claimant was a Vietnam Veteran and received an honorable discharge.  Claimant began working for Bridgestone/Firestone, defendant employer in 1972.  Claimant testified that prior to beginning his employment with the employer, he had had no injuries. 

Claimant’s job for the employer, during the entire time he has worked, has been as a tire builder.  Claimant presently works at building tires that weigh approximately 17 pounds.  Claimant’s testimony was that his job involves him having to push and pull material using his hands and arms and that he also has to hang tires that he builds onto a rack, certain of which levels are at or above shoulder level.  Claimant testified that in the year 2000 he built 200 tires per shift. 

It was claimant’s testimony that he began developing problems with his shoulder approximately ten years before 2005.  The pain and achiness he had in his shoulders increased over time and began to affect his production of tires.  

Claimant was referred to Kary Schulte, M.D., on March 10, 2005 for bilateral shoulder pain.  Dr. Schulte recommended that arthrograms be taken of claimant’s shoulders to rule out rotator cuff tears.  (Exhibit 1, page 3)  Arthrograms were performed and confirmed that claimant had full thickness tears of the rotator cuffs in both shoulders.  After a discussion concerning surgery, claimant agreed to proceed with surgery.  (Ex. 1, p. 4) 
Claimant’s left shoulder was more symptomatic than his right and as a result left shoulder arthroscopic surgery to repair the rotator cuff tear as well as an acromioplasty was performed on April 6, 2005.  (Ex. 1, p. 4)  Dr. Schulte referred claimant to physical therapy and also imposed lifting restrictions on his left arm as well as his right arm.  (Ex. 1, p. 5)  

Dr. Schulte performed arthroscopic surgery on claimant’s right shoulder on May 26, 2005, which also consisted of a rotator cuff repair and acromioplasty.  (Ex. 1, p. 6)  Dr. Schulte began claimant on physical therapy for his right shoulder on May 26, 2005 and limited claimant to lifting no more than five pounds with his left arm and no use of his right arm.  (Ex. 1, p. 6)  

In a follow up visit on June 16, 2005 Dr. Schulte noted claimant reported having some increase in right shoulder pain during physical therapy for his right shoulder on May 26, 2005 and limited claimant to lifting no more than five pounds with his left arm and no use of his right arm.  (Ex. 1, p. 6)  

In a follow up visit on June 16, 2005 Dr. Schulte noted claimant reported having some increase in right shoulder pain during physical therapy the previous day but reported no left shoulder pain.  At that time, Dr. Schulte found claimant’s right shoulder passive flexion and abduction to be up to 90 degrees and that claimant’s left shoulder had 150 degrees of active flexion and abduction.  At that point, Dr. Schulte indicated claimant could lift five pounds with both arms but was not to work above chest level height.  (Ex. 1, p. 7) 

On July 14, 2005 and August 11, 2005, Dr. Schulte saw claimant and claimant reported having mild right shoulder pain and stiffness.  Claimant’s range of motion in both shoulders were found to be improving.  (Ex. 1, pp. 7-8)  On September 8, 2005, claimant reported having no problem with his left shoulder but that he continued to have mild pain in the right shoulder with occasional numbness and tingling in two digits of his right hand.  Dr. Schulte found claimant to have 180 degrees of active and passive flexion and abduction in both shoulders, 90 degrees external rotation and 80 degrees internal rotation bilaterally and 50 degrees of extension and adduction.  He found claimant to have normal strength bilaterally in the shoulders but that claimant did have minimal pain on extremes of rotation in the right shoulder.  Dr. Schulte indicated claimant would progress with full activity as tolerated and was given a work release for full work duty without restriction.  (Ex. 1, p. 8)  
On September 19, 2005, Dr. Schulte opined based on the findings of his physical examination of claimant on September 8, 2005 and according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, claimant had no measurable impairment.  (Ex. 1, p. 14)  On November 7, 2005, Dr. Schulte again reiterated that he placed no formal work restrictions on claimant but that if formal restrictions were desired that he would recommend claimant undergo a functional capacity evaluation.  (Ex. 1, p. 15) 

A functional capacity evaluation was conducted on February 6, 7, 2006 by physical therapist Mark Blankespoor.  Mr. Blankespoor set forth that claimant gave maximum consistent effort during the evaluation and that the results from the evaluation were a valid basis for discussing appropriate work duties for claimant.  He further set forth that claimant’s primary symptoms during testing included discomfort through his bilateral shoulder musculature and that claimant demonstrated appropriate symptom response during testing.  (Ex. 2, p. 17) 

Mr. Blankespoor set forth that claimant’s significant deficits were in lifting, carrying, pushing, pulling and elevated work as well as crawling.  He placed claimant’s current capabilities in the medium category of being able to lift up to 45 pounds occasionally.  (Ex. 2, pp.17-18)  

Mr. Blankespoor stated that claimant is limited in performing heavy or forceful lifting, carrying, pushing, pulling as well as prolonged reaching.  (Ex. 2, p. 24)  Exhibit 2, page 19 sets forth the amount of lifting claimant can do on an occasional, frequent and continuous basis, all of which show substantial reductions in claimant’s ability to lift on a frequent and continuous basis.  

Claimant testified that after his surgeries he returned to light-duty work, but after being released by Dr. Schulte he returned to his regular job of building tires.  It was claimant’s testimony that his shoulders have deteriorated since the surgery and although he acknowledged his pain today is not as bad as it was before surgery, his pain is worsening each month.  It was his testimony that due to his increase in pain he is not as productive as he was in the past stating that instead of being able to build 200 tires a shift as he did before, he is now able to build 155 to 175 tires per shift.  Claimant testified he earns less now because he is not able to build as many tires as he is paid on a piece rate basis.  Claimant further testified that he plans to retire in 2007 because he does not believe he can continue to do the job as a tire builder and although he stated he intends to attempt to find a job after he retires he is not certain what kind of work he will be able to find.  He testified he has no typing or computer skills.  

Claimant on cross-examination acknowledged that he has not missed work because of his shoulders since returning to full‑duty work nor has he been disciplined by the employer for being below required production standards.  He testified that he has not asked for any accommodation from the employer because of his shoulder condition other than asking to be allowed to go to a lighter tire building machine when his machine goes down during a shift.  
Although claimant is eligible to retire now based on his years of service, he testified that every year he would be able to work beyond his years of service would increase his retirement pension amount.  

Claimant testified that he attempted to bid on a job as a jeep driver in the plant as this would be a job that would not require the types of activities he performs as a tire builder.  Claimant was not successful in getting this job.  He testified that he does not believe there will be any other jeep driver jobs available in the near future.  He admitted that he had not checked into whether there were such jobs available since the time he had bid on the job before.  He also acknowledged that he has not bid on any other jobs in the plant since bidding on the jeep driver job.  

From my observation of his demeanor at hearing while testifying, and addition to consideration of the other evidence I find claimant to be credible.  
John Thompson is a co-employee of claimant and at times has worked with claimant as a tire builder.  Mr. Thompson confirmed the types of activities required of a tire builder while in the process of building a tire, in relation to the tire builder’s use of his hands and arms.  It was his testimony that claimant presently builds 140 to 150 tires per shift although in the 1990’s he was aware of claimant averaging building 200 tires per shift.  Mr. Thompson further testified in the last four months claimant has spoken to him about getting out of the job of tire builder due to the condition of claimant’s shoulders. 

CONCLUSIONS OF LAW

The sole issue presented for resolution in this case is the extent of claimant’s industrial disability causally related to the work injury of February 9, 2005.  
Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 55 years old at the time of the hearing.  He is a high school graduate.  Claimant has worked 34 years for this employer as a tire builder.  The activities of a tire builder does involve extensive use of his hands and arms as well as at times lifting at or above shoulder level.  

Claimant’s primary treating physician and surgeon, Dr. Schulte, released claimant to return to work without restrictions and he also did not opine claimant to have any permanent functional impairment.  However, claimant underwent a functional capacity evaluation which did find claimant to be limited in lifting, carrying, pushing, and pulling especially at or above shoulder level.  Claimant has undergone surgery on both shoulders to repair full thickness rotator cuff tears.  

Claimant has credibly testified that he has continuing pain in his shoulders which has adversely affected his ability to build as many tires per shift as he was able to do in the past.  Based on claimant being paid on a piece rate basis, this has resulted in claimant’s pay being reduced.  Although claimant testified that he did bid on another job that he believed he would be able to do with less problems for his shoulders, after being unsuccessful in that bid he acknowledged he has not bid on any other jobs.  It is noted that the job that he did bid on would have paid him less than he is being paid as a tire builder.  Claimant testified that he intends to retire in 2007 and that although he intends to look for other work he is not certain what type of work he would be able to perform.  Claimant testified he did not desire to necessarily retire in 2007 as more years he would be able to work would increase his pension amount.  

After considering all of these factors the undersigned concludes claimant sustained a 20 percent industrial disability as a result of this injury.  

ORDER

THEREFORE, IT IS ORDERED:
That defendant shall pay claimant one hundred (100) weeks of permanent partial disability benefits at the weekly rate of six hundred fifty-seven and 42/100 dollars ($657.42), commencing on June 1, 2005.  

That all accrued benefits shall be paid in a lump sum. 

That interest shall accrue pursuant to Iowa Code section 85.30.

That defendant shall pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendant shall file subsequent reports of injury as required by the agency.

Signed and filed this __18th ____ day of October, 2006.

   ________________________







STEVEN C. BEASLEY







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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