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______________________________________________________________________



  :
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  :



  :                   File No. 5029848
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  :



  :                       R E M A N D

vs.

  :



  :                     D E C I S I O N

PELLA CORPORATION,
  :



  :                         


Employer,
  :            Head Note Nos.:  1803, 2502

Self-Insured,
  :                                   


Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE


Claimant, Charlie Marshall, sustained a traumatic work injury in the employ of defendant, Pella Corporation (hereinafter “Pella”), on September 24, 2007.  This claim was heard at an arbitration hearing in Des Moines, Iowa, on May 10, 2011.  An arbitration decision was issued on October 5, 2011.  The arbitration decision found against claimant.  Claimant timely appealed within the agency.  Following a de novo review of the record an appeal decision was filed on February 8, 2013, reversing the deputy's decision and ordering disability benefits for a 20 percent permanent partial disability award based upon the injury to claimant’s right shoulder.  Claimant was also awarded temporary disability benefits, medical care costs, and other costs including one of two independent medical examination fees.  Defendant-employer applied for rehearing and a ruling was issued on March 7, 2013, denying rehearing and making further comment, in response to defendant’s pleading, regarding one email exchange Pella’s agent had relating to the possibility of the use of Dr. Prevo in the claim. 
The employer petitioned for judicial review with the Iowa District Court for Polk County.  In a ruling dated November 13, 2013, the district court ruled that the commissioner's decision failed to identify the evidence supporting the commissioner's credibility finding for claimant and his wife and that a new decision should be rendered to examine whether claimant's right rotator cuff tear was casually related to the work-related incident of September 24, 2007, and whether claimant has sustained an industrial loss.  The agency was also directed, on remand, to address the proper assessment of medical expenses and IME costs.  Lastly, the district court added commentary on the nearly one year timeline between full submission of the appeal by the parties and the division’s appeal decision.  It is not known if this is a critique of the division and its limited resources or a mere off the cuff observation not relevant to the ruling upon judicial review.  Regardless, the gratuitous commentary from the district court is irrelevant to the remand decision process and plays no part herein.  

ISSUES


On remand, the issues presented generally include whether or not claimant sustained a right rotator cuff injury resulting in impairment as a result of a work injury on September 24, 2007 and whether medical expenses and IME costs are the responsibility of defendant.
FINDINGS OF FACT

The Iowa District Court for Polk County ordered the Iowa Division of Workers’ Compensation to make specific findings of credibility consistent with the record.  The appeal decision issued by the division noted generally the credible testimony of claimant and his wife about claimant’s medical condition prior to his work injury of September 24, 2007 and his right shoulder symptoms since the date of his work injury.  It is noted that the presiding deputy commissioner made no specific credibility findings.  The closest that can be observed as to the presiding deputy’s assessment of claimant’s credibility is the following finding:


There is no doubt that Charlie Marshall took a big hit on September 24, 2007.  Even though he did not experience, or at least notice, significant right shoulder discomfort for nine days, the global pain he was undergoing is a reasonable explanation, and there is no reason to think he had any other such injury in those few days. 

(Arbitration Decision, page 11)  The presiding deputy made no credibility findings based upon any witness demeanor – meaning the deputy made no observation of claimant’s behavior at hearing which was included in the arbitration decision findings.  Thus, there is no basis for specific deference to the presiding deputy on any credibility finding based upon the first-hand observation of the deputy because no such credibility finding or observations of demeanor were specifically made by the deputy.
The question at issue is whether there is evidence in the record to support finding that claimant’s injury of September 24, 2007 resulted in a right shoulder injury and disability based upon the medical records – coupled with the testimony of claimant and his wife.  There have been three extensive findings of fact and therefore only the pertinent findings are repeated in this remand decision.  The appeal decision provided a full recitation of the evidence of the case (such findings can be reviewed within the administrative record) and only portions need be recited for purposes of this limited remand.  Due to the wording of the judicial review decision there is a specific elimination of consideration of the evidence contained in the record relating to the email referencing Dr. Prevo.  The exhibit, however, is not stricken from the record as it was admitted for consideration by the parties at the time of the arbitration hearing.  While it is admitted as evidence, due to the concerns of the district court, it is not considered within this remand. 

At the time of the arbitration hearing, claimant was 67 years of age without a high school diploma or a GED.  His learning was hampered by undiagnosed dyslexia and he exhibited limited literacy skills in his adult life.  This past employment history included family restaurant work, but his primary job history was as a production worker for Pella Corporation from 1972 until his retirement in January 2009.  During his career with defendant-employer claimant would regularly lift heavy weights in addition to the performance of production line work.  The physical requirements of claimant's job ranged from very light to significant weight.

On September 24, 2007, claimant was working on the paint line sourcing painted lumber, placing it into bands, and then placing boxes of lumber onto a pallet.  He was struck by a forklift and the collision threw him into the air and he landed on the floor of the plant on his right side striking his head.  The exact mechanism of injury is not in dispute and has previously been recognized by the division.
Claimant was taken to Pella Regional Health Center by ambulance where he presented with a laceration over his right eye and contusions to his right chest and hand.  (Exhibit 1, page 2)  Claimant's care was undertaken by Lloyd Thurston, D.O., the following day.  To Dr. Thurston claimant complained of tenderness in the left shoulder and described pain over the right medial ankle.  Dr. Thurston notes a bruised right chest wall (contusion) and a laceration on the forehead, a right facial hematoma.  (Ex. 2, p. 3)  The only reference to claimant’s shoulder on September 25, 2007, the day after his injury, was a finding that his bilateral shoulder range of motion was normal.

Claimant was seen by Dr. Thurston on September 27, 2007 where he exhibited pain in his left wrist but was otherwise improved from the original date of injury.  Photographs of claimant's face were included as evidence in Exhibit 39, pages 131-132.  The cuts and discoloration around claimant's right eye support his testimony of the violent impact of the forklift and contact with the floor. 

On October 1, 2007, claimant returned for suture removal.  His left wrist was stiff and sore but no shoulder complaints were noted in the medical reporting.  Dr. Thurston released claimant to unrestricted work.  (Ex. 2, p. 5)  Claimant returned four days later on October 5, 2007 complaining of right shoulder pain which had interfered with his sleep for the past two nights.  (Ex. 2, p. 6)  Dr. Thurston noted that the shoulder range of motion was normal and that there was no bruising, redness, or localized tenderness.  Claimant’s cervical range of motion was also normal.  Dr. Thurston also noted the claimant did not have much pain at work and felt that the shoulder pain was more likely emotional than physical.  (Ex. 2, p. 6)  No diagnostic testing was ordered by Dr. Thurston.  Claimant testified at hearing that he had pain and trouble sleeping as a result of his shoulder shortly after his work injury.

This timeline of the report of pain was consistent with the testimony of the claimant and of his wife.  Both maintained that he was in a great deal of pain generally after the forklift accident and only specifically noted shoulder pain later to his physician.  Upon this report of pain, Dr. Thurston ordered physical therapy which claimant began on October 8, 2007.  To the therapist, claimant reported that heavy work in the morning and no pain medication such as Tylenol resulted in a 10 of 10 pain in the shoulder on a 0 to 10 scale.  (Ex. 4, p. 13)  The therapist noted claimant displayed decreased range of motion, strength, and functional mobility of the right upper extremity.  On October 16 claimant reported he was “much better . . . with almost no pain at rest but still does continue to feel some pain with certain activities at work . . . not as sharp as it has been in the past.”  (Ex. 4, pp. 15, 16)

On October 15, claimant returned to Dr. Thurston who noted that the right shoulder exam was completely normal with full range of motion and no pain.  It is not clear why Dr. Thurston’s note fails to address the pain complaints noted in the same time frame to the physical therapist.  Apparently, despite normal range of motion and no pain, Dr. Thurston ordered another week of physical therapy.  (Ex. 2, p. 7)  On a visit to the physical therapist on October 18, 2007, claimant presented with increased pain localized in the anterior shoulder.  Claimant continued to show soreness and displayed decreased soft tissue mobility in the right subscapularis.  (Ex. 4, p. 18)

Claimant's next visit to his physician was November 5, 2007, and at that time most of the notes of Dr. Thurston were focused on claimant's emotional issues and his eye pain.  He noted that "most of the discomfort in his right shoulder has resolved."  (Ex. 2, p. 8)

Throughout the months of October and November, claimant would report varying levels of pain in his shoulder – a waxing and waning of pain complaints.  On October 22 the physical therapist reported claimant was feeling better and feels no pain at rest.  (Ex. 4, p. 19)  Two days later another therapist noted increased shoulder and left hand pain that interfered with sleep.  (Ex. 4, p. 20)  On the same day, another therapist noticed “intense shoulder and bilateral hand pain” and guarded right upper extremity movement and inability to relax during passive stretching and increased restriction of the right subscapularis.  (Ex. 4, p. 21)  On October 30, 2007, claimant reported that his shoulder was much better but rated the pain at 3/10.  He continued to display decreased soft tissue mobility of the right shoulder musculature.  (Ex. 4, p. 22)  On November 1, 2007, claimant reported the shoulder was especially painful with decreased scapular and glenohumeral control.  (Ex. 4, p. 23)  Another therapist, seeing claimant on the same day, recorded a 10 out of 10 pain levels of the right shoulder.  (Ex. 4, p. 44)

Thereafter, on November 6, 2007, a therapist noted claimant was having very little pain in his right shoulder and another therapist on the same day noted that the patient presented stating he had no shoulder pain.  (Ex. G, pp. 27, 28)  The very next day claimant reported that he had a difficult day at work but suffered no shoulder pain.  (Ex. G, p. 29)  On November 13, 2007, claimant reported no shoulder pain even after therapy.  (Ex. G, p. 30)  November 15, 2007, claimant was deemed to have met all of his physical therapy goals and was discharge from therapy.  (Ex. G, p. 31)  
On November 26, 2007, Dr. Thurston reported some concern about post-traumatic stress syndrome but noted claimant was reporting feeling well at work and had responded well to physical therapy.  Claimant, it was noted, was essentially symptom-free.  (Ex. 2, p. 9; Ex. B, p. 2)  Dr. Thurston released claimant without restrictions.  (Ex. 3, p. 11)  Claimant was referred to James L. Gallagher, M.D., for treatment of his post-traumatic stress syndrome.  Dr. Gallagher reported claimant likely suffered from post-traumatic stress reaction manifested in hyper-vigilance about forklifts, strong reaction to honking horns, and a fear of operating motor vehicles.  (Ex. C, pp. 3, 4)

During a slowdown of production in December 2007, claimant requested and was granted a leave of absence for the month of January 2008.  When he returned he presented back to Dr. Thurston.  On this visit Dr. Thurston noted claimant described the pain over his right upper arm is a feeling of coldness that starts in the upper arm then spreads into the shoulder.  He had been on a leave of absence for four weeks in Virginia, but after three weeks back at work doing his regular job the symptoms seem to be increasing.  (Ex. 2, p. 10)  On examination, Dr. Thurston felt claimant’s shoulder range of motion was normal, his upper extremity strength and reflexes were normal, and there was no supraclavicular or axillary adenopathy or tenderness over the AC joint.  (Ex. 2, p. 10)  Claimant also returned to Dr. Gallagher, whom he saw on February 7, 2008, and reported improved psychological status but claimant complained of continued pain in the right arm with a perception of temperature dysregulation and susceptibility to colder temperatures.  (Ex. C, p. 6)

Dr. Thurston recommended a referral to a pain specialist but instead Pella reasonably directed claimant to undergo an examination with orthopedic surgeon Scott Neff, D.O., who ordered an MRI scan.  The scan was done on April 22, 2008 and demonstrated an apparent full thickness rotator cuff tear and prominent degenerative changes in the acromioclavicular joint with impingement.  (Ex. 12, p. 58)  Dr. Neff noted claimant's symptoms were significant and had been present since his injury of 2007.  Dr. Neff recommended surgery.  (Ex. 9, p. 51)  

Initially Pella resisted the recommendation of Dr. Neff arguing that claimant never reported any shoulder symptoms at the emergency room and that Dr. Thurston had given claimant an unrestricted release.  (Ex. 10, p. 55)  The company representative suggested claimant injured his right shoulder traveling and camping in January 2008 during his leave of absence.  (Ex. 10, p. 56)  Following this communication with the company employer, Dr. Neff indicated through a checkmark response that the work injury was not causally related to claimant's original work injury. (Ex. 10 p. 56)  Claimant denied camping during his leave of absence, but rather spent time at a church camp and stayed in a hotel-style environment.  (Ex. 34; Transcript, p. 46) 

On July 9, 2008, Dr. Neff added in a later letter that rotator cuff tears can occur naturally with just the passage of time.  "Rotator cuff tear does not have to be related to injury.  He is in his 60’s, and it is very common to see rotator cuff tears in the 60’s . . . Based on the information you sent it does not appear that his circumstance is directly related to his injury of September 2007.”  (Ex. 11, p. 57)

On August 28, 2007, claimant presented to Pella Regional Health Center where he was seen by Galyn Vande Zande, D.O.  Dr. Vande Zande  disagreed with Dr. Neff’s conclusion and opined that the “rotator cuff probably was due to his injury and should be considered a workman's [sic] compensation and not ‘from old age’.”  (Ex. 13, p. 60)

Claimant continued to work his regular job until January 3, 2009, when he retired under a voluntary early retirement program five months prior to his 65th birthday in order to qualify for severance pay.

Claimant sought the assistance of Kyle S. Galles, M.D., upon the referral of Dr. Vande Zande on September 21, 2009.  Dr. Galles believed that based on claimant's history that the fall was a significant contributing factor to his right shoulder pain.  Dr. Galles, on his own accord, noted in his medical notes that it is not uncommon for patients with a moderate size rotator cuff to feel better for a short period of time with physical therapy.  (Ex. 16, p. 71)  Dr. Galles performed a surgical repair on April 27, 2010.  Claimant was released to normal activities as tolerated on August 11, 2010 after a good recovery.  (Ex. 19, p. 82)

Following surgery, Dr. Galles signed an agreement to a summary prepared by defense counsel in which he agreed that it was hard to know whether the work injury was responsible for claimants initial shoulder pain or whether the rotator cuff tear was present before or after the work incident.  (Ex. G, p. 18)  He further agreed that the claimant had a type III acromion which can contribute to the development of the rotator cuff over time.  He further agreed that claimant was largely asymptomatic 6 to 8 weeks before he left for his extended vacation and that the complaints he presented in February 2008 were not of the type usually associated with the presence of a rotator cuff tear.  (Ex. G, p. 18)  Dr. Galles further agreed that he could not say with any degree of medical certainty that the work incident was the cause of a rotator cuff tear or that it substantially aggravated any rotator cuff tear which may have been present in the shoulder.  (Ex. G, pp. 18-19)  Dr. Galles agreed that there was no recommended activity restrictions even following the surgery.  (Ex. G, pp. 18–19)  However, following a conference with claimant's counsel on April 26, 2011, Dr. Galles signed an agreement to a letter which noted a conflicting opinion.  In the April 26, 2011 letter Dr. Galles agreed that claimant continued to have difficulties with his right shoulder during the period from November 2007 through January 2008 and that his work injury was a substantial contributing factor to the rotator cuff tear which he developed and for which Dr. Galles performed surgery on April 26, 2010.  (Ex. 20, p. 84)

The opinions of Dr. Neff and Dr. Galles were clearly influenced by the counsel for both parties.  Their initial assessments, prior to any discussions or formal interactions with the legal counsel, were that claimant had sustained a rotator cuff tear consistent with the mechanism of injury described to them by claimant.  The mechanism of injury – that claimant was struck by the forklift and sustained a violent fall – is not disputed.

Claimant also retained Robin L. Epp, M.D., to perform an independent medical examination pursuant to Iowa Code section 85.39.  Dr. Epp clearly opined claimant's right shoulder rotator cuff injury and the need for surgical repair was directly related to the traumatic injury that occurred on September 24, 2007 – expressly opining the “mechanism of injury is also consistent with a rotator cuff tear with a forceful fall onto the right shoulder.”  (Ex. 21, pp. 92-93)  Dr. Epp reported a two percent whole person rating and recommended permanent restrictions of no lifting more than 30 pounds floor to waist and waist to shoulder on an occasional basis rarely lifting 20 pounds above the shoulder and with regard to pushing and pulling no more than 50 pounds floor to waist and waist to shoulder.  Further, the doctor would recommend claimant rarely push for carry 30 pounds over the shoulder.  Upper extremity activities as well as gripping and grasping should be at or below shoulder height on a frequent basis and claimant should rarely perform those activities above shoulder height.  (Ex. 22, p. 103)

CONCLUSIONS OF LAW
Claimant and his wife testified at the time of the arbitration hearing in this matter that he had continued symptoms in his right shoulder throughout October and November 2007.  Those complaints however were not made known to Dr. Thurston, or if they were they were not noted in Dr. Thurston’s notes.  It is noted that Dr. Thurston's notes and those of two different physical therapists revealed claimant reported himself essentially symptom-free on November 5, November 6, November 7, November 13, November 15 and November 26, 2007.  It was based upon those self-reports along with confirmatory examinations that claimant was released from care with no further complaints voiced until February 20, 2008.  It was also noted that Dr. Thurston’s notes fail to identify shoulder pain on dates when claimant reported such pain to physical therapy and such complaints were contained within the therapy notes.
The district court frames the question on remand as follows:

If this case can be boiled down to a single issue, it is whether the respondent's history as contained within his medical records (which suggests that his right shoulder symptoms resolved in November of 2007) or his testimony at hearing (along with that of his wife) shall control for purposes of the factual predicate for the various medical opinions at issue.

(Decision, p. 21)


The issue of medical causation is essentially within the domain of expert testimony, and that the weight to be given to any expert opinions depends upon the accuracy of the facts relied upon by the expert and other surrounding circumstances.  Cedar Rapids Community School v. Pease, 807 N.W.2d 839 (Iowa 2011).  In reviewing the findings of the division, the Iowa Court of Appeals has also – quite recently – noted the purpose of judicial review of administrative findings:
Administrative tribunals were established in order to transfer from the courts to an agency the authority to resolve disputes in an area in which the agency is presumed to have expertise superior the court’s.  The “hands off” policy of the courts in reviewing agency determinations recognizes that judicial second-guessing of agency wisdom would destroy the fabric of administrative law and render its operation largely meaningless and therefore an extravagant waste of both public and private funds.

Marten Transportation v. Bowes, No. 3-1217/13-0538 (Iowa Ct. App. Filed April 16, 2014), citing, Leonard v. Iowa State Bd. Of Educ., 471 N.W.2d 815, 816 (Iowa 1991).
It was determined in the prior appeal decision that claimant's testimony, and that of his wife, was credible (as unrebutted by other testimony at hearing) and that despite the waxing and waning of symptoms noted in the medical records made contemporaneously, the testimony was sufficient for the division to rely upon in the decision-making process when considering the medical exhibits.  On remand, the district court orders the division to review the record and identify the evidence within the record supporting the claim.  Apparently the district court also instructs the division to ignore Exhibit 32, p. 121, regarding the internal email of the Pella nurse.  While the division fails to comprehend how the limited observation of Ex. 32, p. 121 was conflated into a “conspiratorial tone”, on remand this decision is clearly made without such observation due to the instruction of the district court.  
While there is discrepancy in the medical records as to whether claimant had continual shoulder pain and his and his wife's testimony, the totality of the record of evidence supports a finding of causation between the work injury and claimant’s torn rotator cuff.

Dr. Vande Zande noted that an individual with a mild rotator cuff tear could be asymptomatic for a short period of time with physical therapy.  This opinion confirms claimant's course of treatment.  Such theory of reports of pain was also supported by Dr. Galles.  Claimant suffered a serious and traumatic injury sufficient enough to cause some post-traumatic stress symptoms requiring involvement of a mental health care professional.  Initially, claimant reported the most obvious areas of pain and after approximately a week, began to report pain in his right shoulder.  Prior to that time, Dr. Vande Zande noted claimant had no previous right shoulder pain and there was no intervening injury.  Other theories of injury were asserted and were suggested to medical providers, but are specifically found unconvincing and unsupported.  Pella attempted to create an allusion of injury by suggesting claimant strained his shoulder "camping" during his leave of absence.  Dr. Neff also noted that claimant could have suffered a rotator cuff tear merely by the passage of time due to claimant’s age, as opposed to being hit by a forklift and falling onto the plant floor on his right side of his body.  However, Dr. Neff’s explanation in his July 2009 letter is somewhat tortured.  He stated, "Activity can increase the underlying symptom complex, but simple activity oftentimes does not cause the problem."  There's no credible evidence in the record that claimant was engaged in anything but "simple activity" during his leave of absence and it wasn't until his return to production line work at Pella that claimant again began noting more serious symptomatology in his right shoulder.  As reported by Dr. Galles, claimant noted “improvement a bit” the month he was away from work, but was reevaluated for pain following the return to production work.  (Ex. 16, p. 70)  Dr. Thurston also noted that claimant “doing his regular job and the symptoms, according to him, seem to be increasing in severity.”  (Ex. 2, p. 10)  While the district court was not convinced that the record supports a finding that claimant’s pain “reappeared upon a return to work and other activity,” the division is convinced claimant has proven that his pain was not as intense while away from work duties and thereafter increased with a return to work duties. 
A close examination of the physical therapy notes also reveals claimant was not symptom free.  On November 5, 2007, in a follow up visit with Dr. Thurston, claimant notes that "most of the discomfort in his right shoulder was resolved."  (Ex. 2, p. 8)  For instance on November 6, 2007, therapist Harris noted that "Patient states that he is able to do more at work and notices that his shoulder does not cause nearly as much pain."  (Ex. 4, p. 27)  While he had no pain on November 7, 2007, therapist Voss recorded claimant's pain level as three on a ten scale on November 13, 2007.  (Ex. 4, p. 30)  On the same day, therapist Harris noted that claimant's "pain level was much more tolerable than 2 weeks ago."  Thereafter, Harris then went on to say that claimant had no shoulder pain currently.  (Ex. 4, p. 31)  Claimant reported being pain free on November 15, 2007, to both therapists and to Dr. Thurston. (Ex. 4, pp. 32, 33; Ex. 2, p. 7)  
The therapy records and those of Dr. Thurston are consistent with claimant's testimony that he had ongoing pain in the right shoulder from October 2007 up to the time of his surgery performed by Dr. Galles.  The pain was not constant and intolerable for claimant, but varied with his activities and also with physical therapy and medication.  The records evince that while the extent of pain varied, the pain never completely and permanently resolved.  

Therefore, the medical opinions that are predicated on claimant's ongoing shoulder pain, the absence of a prior right shoulder condition by Dr. Vande Zande, and the mechanism and severity of the traumatic injury are the facts that are the most reliable and given the most weight.  All of the doctors in this record, except Dr. Thurston, opined at one time that claimant's rotator cuff tear was related to the work injury based not only on claimant's history but also the obviously traumatic, stipulated mechanism of injury.  It wasn't until after Dr. Galles and Dr. Neff were confronted by legal counsel that their opinions began to change and become convoluted and tortured.  The best and most reliable evidence are the initial assessments of Dr. Galles and Dr. Neff and the consistent opinions of Dr. Vande Zande and Dr. Epp.  They all conclude that the forklift hitting claimant and causing claimant to contact the floor on his right side caused claimant’s right shoulder injury.  Dr. Thurston’s opinion is not found credible as his opinion was based upon his misdiagnosis/mischaracterization of claimant’s right shoulder condition – a diagnosis proven incorrect when diagnostic testing was finally ordered and completed by Dr. Neff.  It is therefore concluded that claimant has proven by a preponderance of the evidence that his right shoulder rotator cuff tear was a result of his September 24, 2007 work injury.

Based on the foregoing causation decision, the remainder of the appeal decision remains the same.  Claimant has sustained a 20 percent industrial disability and the medical bills associated with treatment of the right rotator cuff tear are the responsibility of Pella.  

The one remaining issue is that of Dr. Epp’s IME costs.  The deputy awarded the first IME, but not the second.  

 
Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee’s choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  A rating of no impairment is a rating of impairment for section 85.39 purposes.  Vaughn v. Iowa Power Inc., File No. 925283 (Arb. 1992).  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee’s attending the subsequent examination.  A section 85.39 evaluation is reimbursable irrespective of whether claimant establishes that the claimed injury arose out of and in the course of employment.  Dodd v. Fleetguard, Inc., 759 N.W.2d 133 (Iowa App. 2008).
 
The Iowa Supreme Court has recently ruled that the plain reading of section 85.39 limits injured workers to one IME, regardless of the number of rating examinations obtained by the employer or its insurance carrier.  Larson Mfg. Co., Inc. v. Thorson, 763 N.W.2d 842 (Iowa 2009).  Dr. Thurston's release of Marshall from treatment without restriction or finding of impairment in November of 2007 as well as Dr. Neff's opinion in July of 2008 is deemed a previous evaluation of impairment consistent with case law precedent.  Claimant was then entitled, in reliance on the holding of the Iowa Supreme Court, to one examination pursuant to Iowa Code section 85.39.  The deputy correctly awarded the first of Dr. Epp's examinations, but not the second.  Upon examination of the record, it is appropriate to again affirm the deputy's decision and award the first IME of Dr. Epp, but not the second.


The division, on remand, reaffirms the liability finding of defendant for claimant’s medical treatment costs pursuant to Iowa Code section 85.27, as set forth on page 15 as well as the taxation of costs to defendant.

ORDER


IT IS THEREFORE ORDERED ON REMAND THAT:


Defendant shall pay unto claimant one hundred (100) weeks of permanent partial disability benefits at the stipulated rate of four hundred sixty-nine and 40/100 dollars ($469.40) per week from August 12, 2010.

Defendant shall pay unto claimant healing period benefits from April 27, 2010 until August 11, 2010 at the stipulated rate of four hundred sixty-nine and 40/100 dollars ($469.40) per week.

Defendant shall pay accrued weekly benefits in a lump sum.

Defendant shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

Defendant shall make payment for claimant’s medical expenses pursuant to Iowa Code section 85.27, as well as pay costs associated with claimant’s first IME with Dr. Epp as set forth herein.

Defendant shall pay the costs of this action and the costs of the appeal, including the preparation of the hearing transcript.

Defendant shall file reports with this agency on the payment of this award pursuant to rule 876 IAC 3.1.

Signed and filed this ____25th _______ day of April, 2014.
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