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STATEMENT OF THE CASE

Justin Collins, the claimant, seeks workers’ compensation benefits from defendants, Toyota of Iowa City, the alleged employer, and its insurer, Accident Fund Insurance, as a result of alleged injuries on September 27, 2007 and September 2, 2009.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on October 14, 2010, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on October 29, 2010.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On September 27, 2007 and September 2, 2009, claimant received injuries arising out of and in the course of employment with Toyota of Iowa City.

2. Claimant is not seeking additional healing period benefits for the September 27, 2007 injury.  The report indicates that claimant is also not seeking these benefits for the September 2, 2009 injury.  However, this must be just inadvertent error in preparing the report.  Both parties briefed the issue of entitlement to temporary total or healing period benefits between December 19, 2009 and April 6, 2010 in their post-hearing briefs and even in this hearing report, raised the defense of refusing suitable work after December 18, 2009 pursuant to Iowa Code section 85.33(3).

3. The September 27, 2007 injury is a cause of some degree of permanent, industrial disability to the body as a whole and such benefits shall commence as of April 22, 2009.

4. Maximum medical improvement has not been achieved from the September 2, 2009 injury.

5. At the time of the September 27, 2007 injury, claimant's gross rate of weekly compensation was $950.00.  Also, at that time, he was married and entitled to four exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $615.30 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. At the time of the September 2, 2009 injury, claimant's gross rate of weekly compensation was $1,008.05.  Also, at that time, he was married and entitled to four exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $661.94 according to the workers’ compensation commissioner’s published rate booklet for this injury.

7. The parties stipulated that the providers of the requested medical expenses (Exhibit 12) would testify as to their reasonableness and defendants are not offering contrary evidence.  

ISSUES

The only issues submitted for the September 27, 2007 injury are the extent of claimant’s entitlement to permanent disability and to reimbursement for an independent medical evaluation of disability pursuant to Iowa Code section 85.39.

The issues submitted for the September 2, 2009 injury are as follows:

I. The extent of claimant's entitlement to weekly temporary total or healing period benefits;
II. The extent of claimant's entitlement to medical benefits set forth in Exhibit 12 and reimbursement for an independent medical examination of disability pursuant to Iowa Code section 85.39, and,

III. The extent of claimant’s entitlement to penalty benefits for an unreasonable delay or denial of weekly benefits pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Justin, and to the defendant employer as Toyota.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Justin credible. 

Justin worked for Toyota, a car/truck dealership in Iowa City, as a certified automotive technician, from August 2005.  Justin’s testimony that such work requires heavy manual labor and frequent bending, stooping, crawling and heavy lifting was not challenged by defendants.

His current employment status is unclear.  He has not worked for the dealership or anyone else since December 19, 2009.  He was initially given FLMA leave and he has not been terminated. 
In late September, 2009, Justin was approached by the dealership’s part-owner, James Dreusicke, concerning performance problems such as placing oil in an engine without first draining the old oil and leaving a car on the ramp unfinished at the end of a work day.  Justin admits that he said at that time there was stress in his life at those times concerning family issues and generalized fatigue.  In his deposition, he attributed the fatigue to lingering problems with the September 27, 2007 shoulder injury and an alleged hernia condition for which he has never sought treatment.  (Ex. A-6:7)  At hearing he testified that despite his return to full duty after the September 27, 2007 injury, he only returned to 90 percent functionality.  He said 80 percent in his deposition.  Justin and his wife, attributed this fatigue and memory loss to possible carbon monoxide poisoning at Toyota and said that blood tests have shown high C02 levels.  At any rate, no medical records have been offered causally relating any hernia or carbon monoxide poisoning to his work at Toyota.  A neuropsychological exam attributes memory loss to pain, depression, sleep disturbance and medications.  Additional treatment for depression was indicated.  (Ex. D-18)

The stipulated September 27, 2007 injury involved the left elbow and shoulder after lifting a vehicle.  The diagnosis was shoulder epicondylitis and impingement syndrome.  He was surgically treated by Lisa Coester, M.D., an orthopedist, who eventually released Justin to full duty without restrictions.  Justin worked full duty thereafter and was working full duty at the time of his September 2, 2009 injury.  As stated above, despite his return to full duty, Justin asserts that he did not return to full capacity and continued to have episodes where his shoulder would partially dislocate, causing pain and fatigue.  (Ex. A-6:7)  He also asserts that his work at Toyota slowed, which reduced his income from commissions on the amount of work he performed.  However, his income records at Toyota indicate that his income increased after his return to full duty.  (Ex. N)  Dr. Coester opines that Justin suffered a two percent permanent partial impairment to the whole person due to impairments to the left shoulder and left elbow.  However, she states that he will continue to have symptoms in the shoulder and arm and that continued “repetitive, strength requiring” work would likely flare these symptoms.  She stated that an elbow brace and occasional injections will be necessary to control this.  Claimant was paid permanency benefits equivalent to this rating.  Charles Buck, M.D., an occupational physician, later evaluated the shoulder and elbow injury at the request of defendants.  He opined that the elbow had no impairment, but he provided a rating of four percent permanent impairment for the left shoulder injury.  He likewise did not provide restrictions on use of the shoulder or left arm.  Claimant received additional permanency benefits for the increased rating by Dr. Buck.

Defendants argue that Justin did not complain of any shoulder or elbow problems after he returned to work following the September 27, 2007 injury.  They claim that he did not attribute his fatigue to these problems.

The stipulated work injury of September 2, 2009 involves the back.  Justin testified that while lifting a tire he developed low back discomfort.  He described this as a pop in his deposition.  He stated that he had many of these pulls or pops in the past and thought it was just the same thing as before and he continued to work.  While lowering a skid plate on another vehicle to the floor, he felt this discomfort again, but this time it was worse because it extended down his leg and into his foot.  He again did not believe this was serious at the time.  At the end of his shift, he drove home and noticed that bumps on the highway intensified his pain.  That evening, he states that the pain and numbness extended down his left leg, buttocks and toes.  He could not sleep through the night due to these symptoms and the next day, his normal day off, he and his wife decided to seek medical treatment.  Justin stated that he called his supervisor, Carl Cambridge, Toyota’s service manager, and asked permission to go to the company doctors at Mercy Occupational Health.  Justin states that Carl said this was ok and so Justin made an appointment with these doctors that day.  However, when Justin and his wife arrived at this clinic, Justin was told the visit was not authorized by Toyota.  Justin then called Carl back and was told that Toyota managers did not believe the injury was work related because he had not told anyone at the dealership about it before leaving on September 2 and that they would discuss this with Justin when we returns to work.  However, Justin and his wife, went immediately to the dealership to find out why this claim was being denied.  Apparently, Justin’s wife became upset when a clerk at the dealership told her that this could happen anywhere.  At any rate, Cambridge, who testified at hearing, largely confirms that the reason for the denial was that Justin had not immediately reported the injury.  

Justin then went to his family doctor, Robert Hegeman, M.S.  Dr. Hegeman reports that he treated Justin on September 3, 2009 for complaints of low back pain.  His assessment was vertebral disc degeneration and probable herniated disc.  He provided pain medications and restricted work to no heavy lifting over 20 pounds.  (Ex. 3)

Justin reported to work the next day, but was not allowed to return to work without a doctor’s release.  The doctor then provided a written return to work with restrictions of no heavy lifting greater than 20 pounds for 10 days and to bend from knees, not the hips.  (Ex. K-6)  Justin testified that he returned to restricted duty, but was told he had to get a release to full duty so he did so.  Justin again returned to work and states that his symptoms continued.  Subsequently, the left leg pain subsided, but not the left leg numbness and tingling.  He did not return to Dr. Hegeman, because Hegeman had his car serviced at the Toyota dealership and he thought there was a conflict of interest.  At any rate, he finally did seek treatment from Sara Schneiders, PA-C, but not until December 14, 2009.

PA-C Schneiders reports in her office note that Justin reported the onset of pain in his back and numbness in the left leg and buttocks after the September 2, 2009 incident at Toyota and pain at some location (I could not read that part of the office note) for about a month.  Justin reported that the pain was increasing and primarily located in the mid back.  She prescribed pain medications, ordered an MRI and submitted a note for work restricting Justin to lifting no more than 20 pounds for 2 weeks.  (Ex. 7)  On December 18, 2009, Schneiders referred Justin to the Steindler Orthopedic Clinic apparently after reviewing an MRI showing spinal abnormalities.

Justin testified that when he learned from Schneiders that he might need surgery, he decided to leave work after December 18, 2009 to avoid any further injury and injury to others because of his use of strong pain medications.  At hearing he said that his pain was in the neck and thoracic area of the back.  On December 29, 2009, Toyota sent a letter to Justin asking for a written explanation for his absence from work.  Justin responded on January 2, 2009, stating the same reasons set forth above and he was still awaiting referral.  (Ex. 11-3:4)

On January 8, 2010, Toyota send a letter to Justin to clarify his eligibility for light duty work and that it was their understanding that he did not want light duty work.  Toyota asked for a physician’s report setting forth his restrictions.  (Ex. K-10)  Defendants’ own exhibits indicate that this letter was issued after receiving a FAX from Schneiders on January 5, 2009 indicating that Justin was not to able to perform any work after December 18, 2009 due to back pain and is awaiting referral to a neurosurgeon.  (Ex. K-7:8)

On December 30, 2009, Justin was seen by Benjamin MacLennan, M.D., at the Steindler Clinic upon complaint of low back pain from the mid back down to the buttocks and legs.  The doctor states that the MRI revealed some abnormalities in the thoracic spine, but that would not explain his low back and leg problems.  He referred Justin to the neurosurgery department of the University of Iowa Hospitals and Clinics.  (Ex. 6)

Apparently, the part-owner Dreusicke, contacted Justin on January 19, 2010 and asked why it was taking so long to be evaluated about surgery.  Justin said that he too was frustrated by the delay.  Dreusicke stated that he would be looking at setting up an earlier evaluation.  Dreusicke complained that he was frustrated with lack of communication about Justin’s condition and when he would be back at work.  Justin and Dreusicke apparently discussed returning to light duty, but that Dreusicke would get back to him on this.  (Ex. K-12)  Justin testified that Dreusicke did not get back to him.  

In a letter, dated February 3, 2010, to claimant’s counsel, defense counsel reiterated defendants’ position that they were denying the claim.  Counsel provided four reasons for the denial, namely 1) failure to report the injury at the time it happened; 2) there was no lost time; 3) the injury resolved within a few weeks as evidenced by his return to regular work activity; and 4) the current problems were due to operating a skid loader at home in November 2009.

Justin, his wife, brother and sister-in-law all testified in their depositions that Justin did not operate any skid loader during his day off following the injury.  He did so for a limited time in November 2009, but this activity was minor and that he did not engage in any significant physical labor of cleaning out trees and debris at his home during this time.  (Ex. A and Ex. 10)  I find this testimony credible.
Justin was eventually seen by the University of Iowa hospital staff for mid to lower back pain in February 2010.  They ordered a review of the MRI and an additional MRI of the cervical spine.  Subsequently, Patrick Hitchon, M.D., rejected the need for surgery to address the thoracic findings, but indicated neck surgery was possible.  The neck surgery was later ruled out as well.  Dr. Hitchon and his staff recommended further management of the low back.  Justin returned to the University in March 2010 with additional complaints in the arms and stated that he now cannot walk without a cane due to pain.  (Exs. 8 & D)   

On March 30, 2009, Justin was evaluated at the request of defendants by Charles Buck, M.D., an occupational medicine physician.  In addition to his evaluation of the left shoulder and elbow injury discussed above, he also evaluated the cervical, thoracic and low back complaints.  He agreed with the prior doctors that the thoracic findings on the MRI were not caused or aggravated by work.  The doctor also did not believe the cervical spine and upper extremity symptoms were work related.  However, he opined that the low back and lower extremity conditions are work related and should be addressed as suggested by the university doctors.  (Ex. 1-7)  He stated that with reference to the low back condition, claimant’s lifting should be restricted to 20 pounds and no repeated bending or twisting.  (Ex. B-4)

Despite the views of Dr. Buck, defendants continued to deny liability in a letter of defense counsel dated April 13, 2010.  (Ex. 11-6)  However, later that month, defendants changed their position and decided to provide the medical care suggested by Dr. Buck in a letter dated April 29, 2010.  (Ex. 11-7)  In a letter dated July 7, 2010, claimant was informed that they were accepting the low back claim.  (Ex. 11-8)  However, the medical care was not actually provided until they scheduled an appointment with Tina Stec, M.D. on July 29, 2010.  (Ex. 11-9)  There is no explanation for this delay in treatment after accepting the claim.  Claimant was eventually paid accrued healing period benefits in the amount of $16,741.06 on September 27, 2010, but this was benefits only from the date defendants received Dr. Buck’s opinion on April 7, 2010.  (Ex. 11-11)  Defendants apparently continue paying these benefits.

In July, 2010, Justin was found to have a cognitive disorder and a neuropsychological evaluation was performed which was discussed earlier in these findings.  He was also assessed at the University hospital by a psychiatrist who attributes Justin’s depression to adjustment disorder and financial concerns arising from his ongoing symptoms impairing his ability to function.  Treatment with medications and psychotherapy was deemed appropriate.  (Ex. 8)

Dr. Stec reports that she has treated Justin for low back and bilateral leg complaints since July 29, 2010 and has recently referred him for chiropractic care.  In an opinion letter drafted by defense counsel shortly before hearing, this doctor agreed with counsel that his low back and leg complaints and the lumbar abnormalities found by the University doctors are not related to the September 2, 2009 work injury.  She also states that claimant has not reached maximum medical improvement.  (Ex. C)

At the request of Justin’s attorney, Justin was evaluated by Richard Neiman, M.D., a neurologist in May 2010.  From his findings of lost range of motion, Dr. Neiman rates the left shoulder as constituting a five percent permanent partial impairment to the body as a whole.  He does suggest restrictions to avoid excessive flexion and extension, lateral flexion, and rotation of the cervical spine.  He is to avoid overhead work.  (Ex. 9-7)  Dr. Neiman agrees with other doctors that the cervical spine condition is not work related.  He states that the thoracic abnormalities may be work related, but are not symptomatic.  He opines that the low back and lower extremities condition are the source of his mid and lower back pain.  He provides an impairment rating for the low back.  He would restrict activity for the low back to 10 pounds lifting repetitively, 20-25 pounds, 4 times an hour.  Justin should avoid excessive flexion and extension, lateral flexion of the L-S spine and be able to change between sitting and standing.  (Ex. 9-5:6)

Justin is a 43-year-old, high school graduate.  His only significant work history since high school has been as an auto mechanic.  His only post-high school training was nine months of schooling to receive certification as an automotive and diesel mechanic.  Justin has not established that he suffered a loss of actual earnings after returning to work following the 2007 work injury.  However, I believe that he did continue to have some left shoulder and arm problems with his heavy work after returning to full duty.  This was fully anticipated by his treating orthopedist when she released him to full duty.  This reduced capacity likely was a cause of his mistakes at work, along with other non-work stressors such as family and financial problems.  

I find that the work injury of September 27, 2007 was a cause of significant impairment to the body as a whole and a mildly reduced ability to perform his job well at Toyota.  Consequently, I find that this work injury is a cause of a mild ten percent permanent loss of earning capacity.  

I find that the work injury of September 2, 2009 was a cause of his inability to return to this normal job since December 19, 2009.  The views of the physician’s assistant, Schneiders, taking him off work completely after December 18, 2009 was not contradicted until March 30, 2010 when Dr. Buck released him to work with restrictions against lifting over 20 pounds with no bending or twisting.  Admittedly, the physician’s assistant reported that the primary complaint to her was mid back pain.  But, other pain was noted.  The focus was on findings in the MRI at the thoracic level, but as pointed out by Dr. Neiman, that likely was not the cause.  The focus at the Steindler clinic at the end of December 2009 was both mid and lower back.  At any rate, the lower extremity complaints were the same as reported by Schneiders and the Steindler clinic.  I find that Justin’s current low back and mid back, and lower extremity problems are the result of the September 2, 2009 injury.  Again, the MRI findings in the thoracic spine are not the cause of these symptoms as explained by Dr. Neiman.  

Defendants in raising the defense of refusal of suitable work, rely upon the testimony of the part-owner, Dreusicke, that the dealership could have accommodated for Dr. Buck’s restrictions, but this record does not show that Justin was ever offered a return to work under these restrictions.  Dreusicke’s own notes referred to above stated that he would get back to Justin on a return to light duty.  Justin testified that he did not do so and nothing in this record shows otherwise.  Therefore, I find that Justin was not offered suitable work after leaving December 18, 2007 and has yet to receive such an offer.  I find that Justin has not been physically able to return to his regular duty job since December 19, 2009 due to disability caused by the work injury of September 2, 2009.

I also find that the work injury of September 3, 3009 is a cause of Justin’s current cognitive problems and mental depression, which is only being addressed by the University of Iowa Hospitals.  This is based on the psychiatric and neuropsychological assessments by the staff at the University that this is due to pain and the adjustment stress of this work injury.  

I find that all of the requested medical expenses constitute reasonable and necessary treatment of the work injury of September 2, 2009.

CONCLUSIONS OF LAW

I.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Iowa Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960).
On the other hand, industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593; 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."  Functional impairment is an element to be considered in determining industrial disability, which is the reduction of earning capacity.  However, consideration must also be given to the injured worker’s medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted, Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
September 27, 2007 Injury:

I found in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  

In 2004, Iowa Code section 85.34(2)(u) was amended to read as follows:

In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.

This change adopts the so-called “fresh start rule.”  The fresh start rule is based upon the premise that a worker’s earnings in the competitive labor market at the time of a work injury are reflective of that worker’s earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that worker’s earning capacity, absent evidence to the contrary, has already occurred and is reflected in his earnings at the time of injury.  

Industrial loss now is no longer a measure of claimant’s disability from all causes after which we then apportion out non-work causes and leave in work related causes under the full responsibility rule.  The percentage of industrial loss now is the loss of earning capacity from what existed immediately prior to the work injury.  This means that an already severely disabled person before a work injury can have a high industrial loss because the loss is calculated in all cases from whatever his earning capacity was just before the injury and what it was after the injury, not the loss as compared to a healthy non-disabled person.  In other words, all persons, start with a 100 percent earning capacity, regardless of any prior health conditions.  

The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependant upon that person’s weekly rate of compensation which is a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award.  If the injured worker’s wages are high, despite his prior condition, then the condition apparently has not negatively impacted his earning capacity.  If they are low, it is likely they are low because of his prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  

A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Community School District, File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.
A release to return to full duty work by a physician is not always evidence that an injured worker has no permanent industrial disability, especially if that physician has also opined that the worker has permanent impairment under the AMA Guides.  Such a rating means that the worker is limited in the activities of daily living.  See AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Chapter 1.2, page 2.  Work activity is commonly an activity of daily living.  This agency has seen countless examples where physicians have returned a worker to full duty, even when the evidence is clear that the worker continues to have physical or mental symptoms that limit work activity, e.g. the worker in a particular job will not be engaging in a type of activity that would cause additional problems, or risk further injury; the physician may be reluctant to endanger the worker’s future livelihood, especially if the worker strongly desires a return to work and where the risk of re-injury is low; or, a physician, who has been retained by the employer, has succumbed to pressure by the employer to return an injured worker to work.  Consequently, the impact of a release to full duty must be determined by the facts of each case.  

In the case sub judice, I found that claimant suffered a ten percent loss of his earning capacity as a result of the work injury of September 27, 2007.  Such a finding entitles claimant to 50 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 10 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.  I shall award this amount less credit for the 20 weeks already paid.

Claimant also seeks reimbursement for the IME by Dr. Neiman.  Defendants’ authorized provider had provided a prior impairment or disability assessment.  Claimant is entitled to reimbursement for this independent examination of his shoulder and elbow pursuant to Iowa Code section 85.39.  Dr. Neiman apportioned the exam and states that the sum of $200.00 was for the shoulder evaluation.  That amount shall be awarded for the September 27, 2007 injury.

September 2, 2009 Injury:

I.  Claimant is entitled to temporary total disability or healing period benefits pursuant to Iowa Code sections 85.33 or 85.34 for his absence from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work he was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  I found that claimant was totally disabled from returning to his regular duty job at Toyota, the job he had at the time of injury, from December 19, 2009 to the present time.  I also found that suitable restricted duty work was never offered to claimant during this time.  Consequently, any defense pursuant for a refusal of suitable work under Iowa Code section 85.33(3) is not available to defendants.  Temporary total disability benefits shall be awarded accordingly.  Claimant has been paid these benefits only since April 7, 2010. 

As claimant has not reached maximum medical improvement, it is too early to assess entitlement to permanent disability, if any.  The award of such benefits, would be issued pursuant to our relatively new statute, 85.34(7) for combined disabilities with the same employer as their will have been a prior award of permanent benefits in this decision.  Claimant shall raise any further entitlement to benefits by filing a timely review-reopening petition.

II.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463 (Iowa 1988).
In the case at bar, I found that the requested medical expenses in Exhibit 12 constituted reasonable and necessary treatment of the work injury.  While the doctors may have evaluated other conditions later deemed not work related, these evaluations were necessary to treat the work injury and determine the cause of his complaints.  Medical benefits will be awarded accordingly.

Claimant also seeks reimbursement for the remainder of the bill from Dr. Neiman for an IME.  As no assessment of permanent disability was made prior to this evaluation because claimant has not achieved maximum medical improvement, this request for reimbursement under Iowa Code section 85.39 must be denied.

III.  Claimant seeks additional weekly benefits under Iowa Code section 86.13, unnumbered last paragraph.  That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the industrial commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  
In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

See also, City of Madrid v. Blasnitz, 742 N.W.2d 77 (2007).

Claimant asserts that work-relatedness of his absence after December 18, 2009 is not fairly debatable.  I disagree.  The views of the physician’s assistant were based upon mid back pain, not low back pain.  Claimant also argues that they had no rational basis to deny the claim after receiving the views of Dr. Buck.  I agree.  Also, claimant did not actually receive the back temporary total amounts until September, many months after Dr. Buck’s opinion.  There was no explanation offered for this delay.  Even today, defendants still have not paid the benefits from December 19, 2009 through April 7, 2010 again without explanation.  Dr. Buck did not opine that this period of time off was not work related.  I believe the proper penalty shall be the sum of $5,000.00.
ORDER

File No. 5030911 (September 27, 2007):

1. Defendants shall pay to claimant fifty (50) weeks of permanent partial disability benefits at a rate of six hundred fifteen and 30/100 dollars ($615.30) per week from April 22, 2009 and shall receive a credit for the twenty (20) weeks previously paid.

2. Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

3. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 

File No. 5030910 (September 2, 2009):

1. Defendants shall pay to claimant temporary total disability benefits at the rate of six hundred sixty-one and 94/100 dollars ($661.94) from December 19, 2009 through the present time and such benefits shall continued indefinitely until they shall cease pursuant to Iowa Code section 85.33 or 85.34.  Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  

2. Defendants shall pay the medical expenses set forth in Exhibit 12.  Claimant shall be reimbursed for the amounts actually paid by him.  Defendants shall hold claimant harmless from the remaining expenses.

3. Defendants shall pay claimant the sum of five thousand and 00/100 dollars ($5,000.00) as penalty for an unreasonable delay in commencing temporary total disability benefits after receiving the opinion of Dr. Buck.

4. Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

5. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

Signed and filed this _____6th_____ day of January, 2011.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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15 IF  = 17 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


