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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER
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  :


Self-Insured,
  :                           D E C I S I O N


Defendant.
  :




  :                 Head Note No.: 1400, 1800
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that was initiated when claimant, Mr. Terry Sharp, filed an original notice and petition with the Iowa Division of Workers Compensation.  The petition was filed on May 19, 2006.  Claimant alleged he sustained an injury to his right upper extremity while he was performing duties as a Class 5, Senior Operator.  Claimant alleged the injury occurred on August 30, 2001.  (Original notice and petition)
Defendant is an Iowa corporation with its principal place of business in Pella, Iowa.  The company is engaged in the manufacture and sale of windows.  For purposes of workers’ compensation, defendant is self-insured.

Defendant filed its answer on June 1, 2006.  Defendant admitted the occurrence of the work injury on the date alleged.  

The hearing administrator scheduled the case for hearing on May 11, 2007, at 1:00 p.m.  The hearing took place in Des Moines, Iowa, at the office of the Iowa Department of Workforce Development.  

The undersigned appointed Ms. Janice M. Doud as the certified shorthand reporter.  She is the official custodian of the records and notes.

The parties offered exhibits at the commencement of the hearing.  Claimant offered exhibits marked 1-5, including the deposition testimony of Douglas Reagan, M.D.  Defendant offered exhibits A-C.  All proffered exhibits were admitted as evidence in the case.  Claimant was the sole witness to testify at the hearing.  At the conclusion of the hearing, the case was deemed to be fully submitted.
STIPULATIONS

The parties entered into numerous stipulations regarding claimant’s case.  The stipulations are listed below:

1. There was the existence of an employer-employee relationship at the time of the work injury;
2. Claimant sustained an injury on August 30, 2001 which arose out of and in the course of claimant’s employment;
3. If permanent disability benefits are awarded, the disability is to the right arm;
4. If permanent disability benefits are awarded, the commencement date is February 27, 2006;
5. The parties believe the weekly rate to be $468.27 per week;
6. Prior to the hearing, claimant was paid 20 weeks of benefits denoted as permanent partial disability benefits at the rate of $468.27; and
7. The parties are able to stipulate to the allowable costs to litigate the claim.

ISSUES

The issues for resolution are:
1. Whether the work injury claimant sustained on August 30, 2001 caused  a temporary and or permanent partial disability;

2. If claimant sustained a temporary disability, there is the extent of the temporary benefits to which claimant is entitled;

3. Whether claimant sustained a permanent partial disability to the right arm as a result of the work injury on August 30, 2001;

4. If claimant sustained a permanent partial disability to the right arm, there is the issue of the extent of those permanent partial disability benefits;

5. Pursuant to Iowa Code section 85.27, whether defendant is liable for certain medical expenses that claimant incurred to treat his right arm;

6. Whether claimant is entitled to the payment of an independent medical examination pursuant to Iowa Code section 85.39;

7. Whether defendant is liable for a credit for any overpayment of benefits; and

8. Whether there is apportionment of the charges for claimant’s independent medical examination.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after listening to the testimony, after reading the evidence and after judging the credibility of claimant and Dr. Reagan, makes the following findings of fact and conclusions of law:
Claimant is a 47 year old right hand dominant man.  He resides in Spring Hill, Iowa.  Spring Hill is a very small community located in Warren County.  Currently, claimant is employed by the Warren County Highway Department.  
 Defendant employed claimant from September 5, 2000 through April 25, 2003.  Prior to becoming an employee of the present defendant, claimant underwent a pre-employment physical.  He successfully completed his physical and was determined to be fit for duty and able to work without any restrictions on his employment.  Claimant voluntarily terminated his employment with the company.  He believed the work was too physically demanding, given claimant’s condition following his work injury on August 30, 2001.

At the plant, claimant worked with special glass doors in the “IG Department.”  The work was repetitious even though the workers rotated various job duties.  Claimant testified the company was unable to meet the demand for manufactured windows.  Consequently, claimant was required to build approximately 150 to 200 windows per shift.  When the demand for windows was high, the workers would employ the use of large fans to dry the windows in a short period of time.  Then the employees would be able to produce additional windows in a given shift.

Claimant began to experience shooting pains into his right elbow.  He decided to visit his local medical clinic.  Jacqueline Harris, ARNP, examined claimant on September 24, 2001.  Claimant complained of constant right hand pain and he experienced throbbing whenever he used his right hand at work.  Claimant reported some numbness and tingling into the forearm.  (Exhibit. 1, page1)  There was pain over the medial epicondyle and into the forearm.  (Ex. 1, p.1)  Nurse Harris diagnosed claimant with “Right medial epicondylitis.”  (Ex. 1, p. 1)  

Claimant returned to the clinic on November 1, 2001.  His complaints of pain persisted.  Lloyd Thurston, D.O., noted in his clinical note for the day:   “He has marked tenderness over the medial and lateral epicondyle on the right.”  (Ex. 1, p. 2)  The diagnosis given was “Moderately severe right elbow medial and lateral epicondylitis, work related.”  (Ex. 1, p. 2)

Two weeks later, Dr. Thurston noted:

He has moderate tenderness over the medial and lateral epicondyles.  Normal elbow flexion, extension.  There is also some significant tenderness over the radial tunnel.

(Ex. 1, p. 3)


Dr. Thurston determined a referral was warranted, given claimant’s very slow progress.  (Ex. 1, p. 5)  
Timothy M. Schurman, M.D., a hand surgeon, examined claimant on December 18, 2001.  The surgeon opined claimant had “a problem with radial tunnel syndrome.”  (Ex. 1, p. 6)  Dr. Schurman injected claimant with cortisone.  Later, Dr. Schurman diagnosed claimant with “an anterior interosseous nerve compression.”  (Ex. 1, p. 8)  On April 3, 2002, Dr. Schurman performed a right median neuroplasty in the forearm.  (Ex. 1, p. 20)  The surgeon determined claimant was essentially at maximum medical improvement on October 15, 2002.  (Ex. 1, p. 29)  On January 4, 2003, Dr. Schurman opined claimant had a 3 percent permanent impairment according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Chapter 16, and Table 16-15.  Dr. Schurman determined claimant had a motor deficit under a Grade IV muscle function.  (Ex. 1, pp. 30-31)
On March 4, 2003, claimant returned to Dr. Schurman.  The physician noted claimant’s specific complaints in the clinical notes:

Terry is now several months out from his release of the median nerve in the forearm.  Although he has progressed well, he has been having some problems lately.  He notes that he has been having pain about the elbow, which has been giving him trouble for about a month.  He notes it in the area of the incision and also behind the elbow and down into the arm.  He has some burning pain and some decreased strength.  He notes after rest is seems to be pretty good, but with continued use of it at work, he is having problems.
(Ex. 1, p. 32)


On April 9, 2003, claimant complained of pain “in the arm primarily above the elbow and also the dorsal forearm.”  (Ex. 1, p. 36)


On May 29, 2003, claimant was referred to Douglas S. Reagan, M.D., an orthopedic surgeon who specializes in the treatment of the upper extremity.  Claimant explained he had undergone a pronator release on April 3, 2003.  However, since the surgery, claimant was complaining of medial pain that ran across the medial epicondyle and then pain traveled down the front of the arm.  He complained of pain radiating proximal from the ulnar groove.  There was an episode of popping.  Claimant described his arm as “lopsided.”  He reported difficulties lifting his children.  (Ex. 1, p. 40)


Dr. Reagan diagnosed claimant’s condition as:

1. Medial epicondylitis.

2. Possible cubital tunnel syndrome.

3. Lateral epicondylitis.

4. Mild radial tunnel syndrome.

5. Possible carpal tunnel syndrome.

(Ex. 1, p. 42)

Conservative treatment was implemented by Dr. Reagan.  However, on October 2, 2003, claimant returned to Dr. Reagan with complaints of “sharp shooting pains that went straight up the front of his arm.  This is in the area of the biceps tendon.”  (Ex. 1, p. 50)  Dr. Reagan did not know whether the pain in the biceps tendon was tendonitis or a biceps tear.  (Ex. 1, p. 51)  Claimant experienced tenderness “along the biceps tendon and down along its insertion into the radius.”  (Ex. 1, p. 51)  Dr. Reagan referred claimant to his partner, Jeffrey A. Rodgers, M.D.  Dr. Rodgers had nothing additional to offer claimant.

Eventually, claimant underwent the following surgical procedures on June 9, 2004:
1. Carpal tunnel release.

2. Ulnar tunnel release with exploration of deep branch.

3. Cubital tunnel release with marsupialization.

4. Radial tunnel release.

5. Release of lateral epicondyle.
(Ex. 1, p. 57)  

Claimant underwent post surgical care and therapy.  He continued to experience numbness and tingling.  (Ex. 1, p. 62)  

On October 8, 2004, claimant underwent a Functional Capacity Evaluation, FCE.  The results of the testing were valid.  Claimant demonstrated good effort.  Ms. Jana L. Kray, MSPT, evaluated claimant’s test results.  Ms. Kray determined claimant was able to function in the medium category of work.  (Ex. 1, p. 70)  In the summary of her report for functional strength deficit, Ms. Kray found “Mr. Sharp’s impairment is having a significant impact on his functional ability when the work directly stresses his injury.”  (Ex. 1, p. 79)
Several weeks later, Dr. Reagan determined permanent restrictions for the right upper extremity were necessary.  Claimant was restricted from lifting more than 50 pounds on an occasional level; from lifting more than 25 pounds on a frequent level and from lifting more than 10 pounds on a constant level.  (Ex. 1, p. 93)

On December 20, 2004, Dr. Reagan opined claimant had reached maximum medical improvement.  Claimant described his level of pain as moderate.  On January 3, 2005, Dr. Reagan opined claimant had a 5 percent permanent impairment rating according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 1, p. 103)

In his letter of January 24, 2005, Dr. Reagan described how he evaluated claimant according to the AMA Guides.  He elaborated:

Mr. Sharp received 5% impairment to the upper extremity.  The main source of impairment was related to wrist motion.  Dorsiflexion was 40°/55°, right to left.  Flexion was 60°/60°, radial deviation 25°/25°, ulnar deviation 30°/40°.  Based on these findings, the 40° of dorsiflexion would give 4% impairment to the right hand.  Elbow motion is 0-135° on the right and 0-145° on the left.  Because of limited range of motion of the elbow, the patient receives 1% impairment of the upper extremity based on limited flexion.  This total gives a combination of 1% for the elbow and 4% for the wrist, for a total of 5% of the upper extremity.

(Ex. 1, p. 104)


On February 25, 2003, defendant paid to claimant $3,712.92.  The benefits included $200.89 in temporary benefits and permanency benefits in the amount of $3,512.03 for the period from April 17, 2002 through June 8, 2002.  (Ex. C, p. 9)  On February 16, 2005, defendant paid to claimant $6,103.73 for a 5 percent permanent impairment to the arm, plus $250.35 in interest.  (Ex. C, p. 10)


Claimant’s pain did not resolve following the payment of a 5 percent permanent partial impairment rating.  On May 6, 2005, claimant returned to Dr. Reagan with complaints of tenderness “over the anterior joint line from the biceps tendon over to the start of the epicondyle. . . . ”  (Ex. 1, p. 105)

Once again Dr. Reagan referred claimant to Dr. Rodgers.  (Ex. 1, p. 107)  Dr. Rodgers diagnosed claimant with “Right arm weakness following multiple surgical interventions and chronic intermittent pain.”  (Ex. 1, p. 109)  Dr. Rodgers did not recommend any additional surgery.  


On November 28, 2005, claimant telephoned the office of Dr. Reagan.  Claimant explained that on the day prior, he had “felt something rip in his elbow.”  (Ex. 1, p. 109)  Claimant was in excruciating pain and burning in the right arm.  He stated the pain was in the area of the right arm where he had previously complained to Dr. Reagan.  He did not examine claimant until December 1, 2005.  Dr. Reagan found a yellow bruise; and there was mild swelling.  Claimant explained, ”He felt a tear in the arm ‘’’ like tearing clothes.”’  (Ex. 1, p. 110)

Dr. Reagan conducted a complete orthopedic examination.  (Ex. 1, p. 111)  He recorded in his clinical notes:

He is tender around the anterior aspect of the biceps area.  He is tender over the barachialis.  The biceps tendon is not easily palpated as noted on the other side.  He has ecchymoses over the forearm.  He has weakness with supination.  Again the tendon itself does not appear to be easily palpated.  The biceps appears [sic] to be migrated somewhat proximally when compared to the opposite side.

(Ex. 1, p. 111)


Dr. Reagan diagnosed claimant with a possible biceps rupture on the right side.  (Ex. 1, p. 111)  The surgeon ordered a MRI in hopes of confirming the biceps rupture.  Dr. Reagan opined, “I therefore feel that his biceps rupture is an extension of his work related injury which he has had in the past and is therefore work related.”  (Ex. 1, p. 111)


The results of the MRI showed “evidence of a ruptured biceps tendon which is a complete rupture with retraction of the tendon of 2.5cm to 3cm.”  (Ex. 1, p. 112)  Dr. Reagan deemed surgery to be of immediate importance.  (Ex. 1, p. 112)  A reimplantation of the biceps tendon of the right elbow was performed on December 23, 2005.  (Ex. 1, p. 112)

Claimant was restricted from working for a period of time.  On February 20, 2006, Dr. Reagan returned claimant to light-duty work.  Claimant was given temporary restrictions.  (Ex. 1, p. 115)  Dr. Reagan deemed claimant’s biceps condition to be related to his original work injury on August 30, 2001.  (Ex. 118)


Additional problems developed in the right biceps tendon following the surgery in December 2005.  (Ex. 1, p. 119)  Claimant reported he noticed his biceps tendon was more proximal to his body and it had a funny contour.  Dr. Reagan noticed the tendon was loose or else it had pulled from its point of attachment.  (Ex. 1, p. 119)  The surgeon diagnosed claimant with “Reavulsion of the biceps tendon.”  (Ex. 1, p. 119)  Claimant was unsure whether he wanted to undergo another surgery on his right arm.  (Ex. 1, p. 119)

Dr. Reagan examined claimant on January 4, 2007.  In the clinical notes for the same date, the surgeon recorded claimant’s complaints as:

Since last being seen Mr. Sharp has noted that he still has some pain and discomfort in the arm.  This came when he reached behind himself.  The pain comes down the lateral side of the arm to near mid upper arm and extends a little bit posteriorly.  He is mildly tender at the subacromial area and he has pain on abduction.  He does not have a lot of pain with flexion and has fairly good strength but supination still is quite weak.  He complains of decreased endurance with the right arm although he has been doing more with it.

(Ex. 1, p. 121)


Claimant returned to Dr. Reagan on April 12, 2007.  Claimant reported weakness of the right arm on supination.  When claimant flexed his right arm, he performed “fairly well.”  (Ex. 1, p. 122)


Claimant desired an independent medical examination pursuant to Iowa Code section 85.39.  Jacqueline M. Stoken, D.O., was selected for the purpose of providing an independent medical examination and for expressing an opinion on permanency.  (Ex. 1, p. 123)  Dr. Stoken conducted her examination on March 22, 2007.  She diagnosed claimant with the following work related conditions:


IMPRESSION:

1. Status post work injury with medial and lateral epicondylitis and biceps tendon rupture.

2. Status post right median neuroplasty in the forearm on 4/03/02 done by Dr. Timothy Schurman.  Postoperative diagnosis is anterior interosseus nerve syndrome.

3. Status post right carpal tunnel release, ulnar tunnel release with exploration of deep branch, cubital tunnel release with marsupialization, radial tunnel release, and release of lateral epicondyle on 6/09/04 done by Dr. Douglas Reagan.  Post-operative diagnosis is carpal tunnel syndrome, ulnar tunnel syndrome, cubital tunnel syndrome, lateral epicondylitis, and radial tunnel syndrome.

4. Right biceps tendon rupture.

5. Status post reimplantation of the biceps tendon, right elbow on 12/23/05 by Dr. Douglas Reagan.  His diagnosis was rupture of biceps tendon, right elbow.
6. Chronic right elbow pain.

(Ex. 1, p. 131) 
Dr. Stoken opined claimant had sustained a permanent partial impairment of five percent to the right upper extremity.  (Ex. 1, pp. 131-132)

On March 27, 2007, claimant presented to Teri S. Formanek, M.D. for another examination.  Defendant requested claimant to be seen by Dr. Formanek for the purpose of rendering an independent medical examination.  Dr. Formanek provided the following assessment in his report of March 28, 2007:
ASSESSMENT:

1.  Chronic right distal biceps tendinopathy with tendon elongation and scarring.

2.  Status post multiple compression neuropathy neuroplasties.

3.  Right lateral epicondylar release.

DISCUSSION:

After speaking with the patient and examining the patient, as well as reviewing the medical records, it is apparent to me that the patient has had multiple surgical procedures for compression neuropathies and each of the possible compression neuropathies of his upper extremity have been released.  The patient has also had surgical intervention for epicondylitis of the lateral side of his right elbow treated surgically at the same setting.  It is my opinion to a reasonable degree of medical certainty that the biceps tendinopathy and subsequent biceps rupture occurred as a result of activities after October 2003.  In fact, it is likely that the biceps tendinopathy and tendon rupture occurred in relationship to activities after his multiple nerve release surgeries on June 9, 2004.  This is my opinion to a reasonable degree of medical certainty and is based on the fact that a normal MRI scan makes it highly unlikely that the patient had an ongoing tendinopathy of his distal biceps and until October of 2003, when he was evaluated by Dr. Regan, there were no findings on physical exam or complaints in reference to the biceps tendon distally.  Further more, biceps tendinopathy was not likely present since 2001 as it would be unlikely for a biceps tendinopathy to be ongoing continuously for a period of four years before rupture occurred without some identifiable historical and physical findings, which would be consistent with that disorder.  It is unlikely that multiple physicians over multiple examinations would not be able to identify this as an ongoing problem during his extensive treatment throughout the course of dates from 2001 initial report until the time of his rupture in 2005.

(Ex. 1, p. 134)


At the recent hearing, claimant described his condition in 2007.  Claimant testified he had never regained the strength in his right arm that he had prior to the work injury on August 30, 2001.  He testified his biceps tendon was not normal.  He reported the right biceps tendon was detached or stretched.  Claimant showed his right arm to the undersigned for inspection.  There was a very prominent and lengthy surgical scar that “zigzagged” down the inside of claimant’s right arm.  Claimant stated the right biceps was not symmetrical with the left biceps.  He testified the biceps tendon was not where it was supposed to be.  Claimant testified, his arm fatigued with physical activities, and he had a loss of strength in the right arm.  He was skeptical of having additional surgery on his right biceps tendon.

Defendant admits claimant sustained a work-related injury to his right arm.  Defendant admits the injury arose out of and in the course of claimant’s employment on August 30, 2001.  Defendant stipulates the work injury resulted in both temporary and permanent disability to the right arm.  However, defendant disputes whether claimant’s right biceps tendon condition is related to the work injury on August 30, 2001.  Dr. Reagan, the authorized treating surgeon, and Dr. Stoken, claimant’s independent medical examiner, agree the biceps tendon condition is work related.  Dr. Formanek, the physician selected by defendant, disagrees.  He does not relate the biceps tendon condition to claimant’s work injury on August 30, 2001.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Evidence in administrative proceedings is governed by Iowa Code section 17A.14.  The agency’s expertise, technical competence, and specialized knowledge may be utilized in the evaluation of evidence.  The rules of evidence followed in the courts are not controlling.  Findings are to be based upon the kind of evidence on which reasonably prudent persons are accustomed to rely for the conduct of serious affairs.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The greater weight of the evidence supports the conclusion claimant’s biceps tendon condition is related to claimant’s work injury on August 30, 2001.  The undersigned finds Dr. Reagan, the authorized treating surgeon, provided very convincing deposition testimony on February 21, 2007.  (Ex. 2, p. 1)  This deputy relied heavily on the testimony at pages 18 through 20.  The testimony is reproduced here:
A. Well, first of all, I believe that it is related to that earlier situation.  During the time that we saw Mr. Sharp -- and, granted, we saw him starting in 2003 -- but during that time one of his main complaints was a pain that went down the front of his arm into his forearm related to increased activity of lifting and pulling and other activities such as that.

We went ahead and -- We did notice that there were several other problems going on; and we went ahead and tried to take care of those things, mainly the lateral epicondylitis, the radial tunnel at the elbow and cubital tunnel and medial epicondylitis here; but even after doing all those things, he continued to complain to some degree or another of this; and, again, it seemed to be related to how much he used the arm and how much lifting and pulling that he did.

And the reason that I feel that it’s related is I think we did not make the diagnosis of a biceps tendinitis, which can go on and progress on to go to rupture.  We looked at the MRI back in 2004 because at the time it was more striking, and I believe that was associated with some increased activity at that time, but at that time the MRI was negative.  It did not show problems at that point.
My concern is that the same symptoms that he had all along were the ones that -- and he continued to have up until he ruptured his biceps were the pain in the front of the forearm.  After he ruptured his biceps, he hasn’t complained of that pain, that specific type of pain.  He’s complained of some other things, such as weakness and some pains in other areas, but it did not seem to be that same discomfort in the front of the arm that he had had before.

Because of that, because of the fact that sometimes some of our tests don’t always reveal what we want them to reveal, even if there is a problem.  I felt and still feel that his problem started back early on and had continued on and then culminated in the rupture of the biceps tendon.

(Ex. 2, p. 6, internal pages 18-20)


Dr. Reagan had the benefit of examining claimant over the course of three and one half years.  Claimant had numerous medical appointments with Dr. Reagan.  He performed several surgical procedures on the right arm.  Dr. Reagan had ample opportunity to observe the right arm both before and after the surgery. The undersigned accorded great weight to the opinions of Dr. Reagan.  Dr. Stoken corroborated the opinions of Dr. Reagan with respect to causation.  She buttressed the opinion of Dr. Reagan.

Dr. Formanek, on the other hand, observed claimant’s right arm on one occasion, only.  The physician did not have the benefit of examining claimant over time.  He was not a treating physician and did not have the opportunity to observe claimant on the surgical table.  Dr. Formanek’s opinion did not carry the same weight as did the opinions of Dr. Stoken and especially, Dr. Reagan.  

It is the determination of the undersigned; claimant’s biceps tendon condition is causally connected to the work injury on August 20, 2001.


The next issue to address is the issue of permanency.  Dr. Shurman rated claimant as having a 3 percent permanent partial impairment to the right upper extremity.  Dr. Reagan and Dr. Stoken each rated claimant as having a 5 percent permanent impairment.  Dr. Reagan imposed permanent work restrictions.  The restrictions included occasional lifting of 25-50 pounds; frequent lifting of 10 pounds; decrease repetitive grasping, pinching, pushing, pulling and twisting, work at own speed and use of splints.  (Ex. A, p.1)  The restrictions were moderate ones.  It is the determination of the undersigned; claimant has sustained a permanent partial disability to the right arm in the amount of 5 percent.  
Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66-year-old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

The legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.

In arbitration proceedings, interest accrues on unpaid permanent disability benefits from the onset of permanent disability.  Farmer's Elevator Co., Kingsley v. Manning, 286 N.W.2d 174 (Iowa 1979); Benson v. Good Samaritan Ctr., Ruling on Rehearing, October 18, 1989.


Under Iowa Code section 85.34(2)(m), the loss of an arm equates to weekly benefits for 250 weeks.  Since claimant has a 5 percent permanent partial disability, he is entitled to 12.5 weeks of permanent partial disability benefits at the stipulated weekly benefit rate of $468.27 per week.  

The next issue to address is the matter of healing period benefits.  
Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


Claimant is requesting healing period benefits for the time he was off work due to the biceps tendon surgery that was performed on December 23, 2005.  The parties agreed claimant was off work from December 23, 2005 through February 26, 2006 for the surgical repair.  Claimant is entitled to healing period benefits for this period of 9.429 weeks.  Defendant shall pay unto claimant 9.429 weeks of healing period benefits at the stipulated weekly benefit rate of $468.27 per week.
The next issue to address is the issue of medical benefits.  
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Claimant is requesting medical expenditures to treat his right biceps tendon.  He detailed those expenditures in exhibit 3.  The medical expenses total $7,212.69.  The expenses are causally related to the work condition that is the subject matter of this contested case.  Defendant is liable for the same.

Claimant is also entitled to future medical treatment to treat all work related conditions involving the right arm.

Finally, defendant is liable for the $850.00 cost of the independent medical examination performed by Dr. Stoken.  
Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).e is m
ORDER

THEREFORE, IT IS ORDERED:

Defendant shall pay unto claimant twelve point five (12.5) weeks of permanent partial disability benefits at the stipulated rate of four hundred sixty-eight and 27/100 dollars ($468.27) per week and commencing from February 27, 2006.

Defendant is also liable for nine point four two nine (9.429) weeks of healing period benefits for the period from December 23, 2005 through February 26, 2006 and said benefits shall be paid at the stipulated weekly benefit rate of four hundred sixty-eight and 27/100 dollars ($468.27) per week.

Accrued benefits shall be paid in a lump sum, together with interest, as allowed by law.

Defendant shall take credit for all weekly benefits previously paid to claimant.

Defendant shall also pay for medical expenses incurred in the amount of seven thousand two hundred twelve and 69/100 dollars ($7,212.69) and defendant is liable for future medical treatment that is causally related to the work injury.

Defendant is liable for the eight hundred fifty and no/100 dollars ($850.00) cost for an independent medical examination with Jacqueline Stoken, D.O. 
Defendant shall file all requisite reports with the Iowa Division of Workers’ Compensation in a timely manner.
Signed and filed this ____28th___ day of June, 2007.

   ________________________






        MICHELLE A. MCGOVERN
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