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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GINA GERSTEL,
  :



  :                          File No. 5032100

Claimant,
  :



  :                      A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
ARCHER DANIELS MIDLAND,
  :



  : 


Employer,
  :              Head Note No.:  1108; 2500

Defendant.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Gina Gerstel, claimant, filed a petition in arbitration seeking workers' compensation benefits from Archer Daniels Midland, self-insured, employer, as a result of an injury she allegedly sustained on November 20, 2007, that allegedly arose out of and in the course of her employment.  

This case was heard on February 10, 2011, in Des Moines, Iowa, and was considered fully submitted on February 10, 2011.  The evidence in this case consists of claimant’s exhibits 1 through 8; defendant’s exhibits A through K; and testimony of claimant and Jan Durbin.  

ISSUES:

1. Whether the injury was the cause of permanent disability; and

2. Whether claimant is entitled to reimbursement of her medical expenses.

STIPULATIONS:

Claimant was an employee of defendant employer at the time of the alleged injury.  If the injury is found to arise out of and in the course of claimant’s employment, it is stipulated that the injury is to a scheduled member.  

The parties further stipulate claimant is entitled to a weekly benefit rate of $353.14 if benefits are awarded.  

FINDINGS OF FACT:

Claimant, Gina Gerstel, was a 45 year old woman at the time of the hearing.  She has a high school diploma with some post secondary education achieved at University of Maryland and Texas Eastern Community College.  She was licensed as an EMT at one point.  

Her employment history includes work in the military and at a beverage company in the personnel and human resources department.  She worked with her husband who owned an auto business in 2007 and was a volunteer EMT for Village of Golfport, Illinois.  When the seasonal work was done, she found work dispatching at the sheriff’s office in December of 2008 and then took a position as a kindergarten associate with Eagleview Community Health System on June 29, 2009.  

She began work at defendant employer as a general laborer.  She cleaned grain elevators, offices and warehouses and worked on the barge.  She assisted in making sure that the grain flows through the barge at the right level.

She was hired as a seasonal worker.  She thought she would be rehired in the spring by defendant if she had not fallen and been injured. 

On August 5, 2009, claimant finished loading the barge with grain.  She was moving from barge to the dock and had a hold of a cable.  The barge was lower than the top of the dock. As she reached for a cable, stretching out with her right leg, her foot slipped and on a cable.  Her right foot was behind her and she hung from the barge dock from the toe of her boot and then landed on the barge itself.  She had to pull herself out of the barge using a ladder. 

Her supervisor took her to the emergency room in a company vehicle to Great River Medical Center emergency room.  (Exhibit A, page 18)  X-rays that were taken on November 20, 2007 were normal.  (Ex. A, pp. 19, 20)

On December 4, 2007, claimant went to Corporate Medical Services of Southeast Iowa wherein she saw R. Nevling, P.A. for follow up for her right knee sprain. “She still has pain with medial stressing, but there does seem to be some laxity.  She also has pain with flexion of the knee and cannot get past 90° without quite a bit of pain. . . .  She does have pain to palpate at the medial and superior portion of the meniscus.“  (Ex. 1, p. 1)  She was diagnosed with continued knee sprain and leg contusion.   Nevling ordered an MRI which showed that she had a high grade strain of the medial collateral ligament.  (Ex. 1 p. 2; Ex. 3, p. 5)  

On January 2, 2008, claimant began physical therapy to increase her range of motion and function.  (Ex. 1, p. 4)  Claimant missed 8 out of 10 physical therapy appointments, but she advised them she was doing much better.  

On March 3, 2008, claimant reported that she was “having no pain or problems and has full function.”  (Ex. 1, p. 5)  Upon examination, claimant’s right knee appeared normal.  

O: Exam reveals here to be WAD.  Her vitals are normal and in the chart.  To inspection, there is no bruising, swelling, or deformity to her right knee.  She has no tenderness to palpate at the medial collateral [sic] ligament, laxity to stressing, pain with stressing, patellar apprehension, crepitus, bollottment, popliteal swelling, or tenderness.  She has negative anterior posterior drawer, normal gait, and squat.
(Ex. 1, p. 5)
She was returned to work without restrictions.  (Ex. 1, p. 5)   

After March 2008 and her release by Nevling, claimant continued to have knee pains off and on. Her knee continued to swell, more so in the evenings after she had a full day of activity.  In the summer of 2009, claimant returned to seek medical care.  Michael L. Gernant, whom claimant saw on July 7, 2009, diagnosed claimant with a medial meniscus tear.  (Ex. 3, p. 1)
On July 14, 2009, Michael L. Gernant, M.D., determined that claimant had degenerative changes in the “posterior horn of the medial meniscus.”  Claimant’s pain was stemming from that and Dr. Gernant believed that she should have a diagnostic arthroscopy to determine whether she suffered from a meniscal tear.  (Ex. 3, p. 8)  

The arthroscopy showed no medial meniscus tear but there was a small tear of the posterior horn of the lateral meniscus.  The tear was removed by shaving off part of the horn.  Claimant also had significant chrondromalacia.  (Ex. 3, p. 14; Ex. 3, p. 19)
Claimant returned to Dr. Gernant on October 6, 2009, with complaints of increased pain.  Dr. Gernant believed she had a “flare up of the chondromalcia of the patella.”  (Ex. 3, p. 21)  Dr. Gernant applied an injection of Depo Medrol and lidocaine.  Claimant returned on December 1, 2009, with pain complaints.  Dr. Gernant felt at this time that there was little surgically he could offer claimant and that she should “start learning to live with a little bit of pain and avoid going up and down a lot of stairs.”  (Ex. 3, p. 23)  He expressed that he had not known of claimant’s two previous arthroscopes but didn’t indicate knowledge of those previous surgeries would have impacted his care.  

On March 29, 2010, Dr. Gernant wrote a letter to claimant’s counsel asserting that claimant did sustain a lateral meniscus tear of her right knee as well as suffering from a significant chondromalacia of her patella.  (Ex. 3, p. 25)  Dr. Gernant associated this with the November 20, 2007, injury and that she needed arthroscopic surgery for the November 20, 2007, injury.  He recommended that she avoid kneeling, excessive jumping or stair climbing.  (Ex. 3, p. 25)  Dr. Gernant noted that claimant did not “describe any other pre-existing problems with her knee.” (Ex. 3, p. 26)  

Dr. Gernant signed off on another letter in May 28, 2010, changing his opinion and now opining that there is a lack of objective findings causally relating claimant’s lateral meniscus tear which he had repaired on July 31, 2009, to the claimant’s work injury.  He also agreed to the following:

[T]here is a lack of subjective complaints from Ms. Gerstel regarding any lateral meniscus pain subsequent to the November 20, 2007, work injury and prior to when Ms. Gerstel sought treatment with you in late in June 2009.

Based upon review of the medical records and the treatment you provided to Ms. Gerstel, it is your opinion to a probable degree of medical certainty that the July 31, 2009, surgery to repair the lateral meniscus tear was not causally related to the work injury on November 20, 2007, and that the work injury did not cause Ms. Gertsel’s right knee chrondromalcia.  

(Ex. F, p. 5-6)
The difference in these opinions, it was asserted, was that Dr. Gernant was unaware of claimant’s previous arthroscopes.  However, Dr. Gernant’s opinion on March 29, 2010, mentions a 2007 arthroscope.  (Ex. 3, p. 25)  

On February 12, 2010, claimant went to seek treatment from Theron Jameson, D.O., for her right knee pain.  Dr. Jameson diagnosed claimant as having degenerative joint disease of the right knee patellofemoral joint.  (Ex. 4, p. 1)  Claimant underwent a series of injections but had little success. In the end, Dr. Jameson referred claimant to the University of Iowa Hospitals and Clinics for further treatment. (Ex. 4, p. 2)

Dr. Jameson opined that claimant’s work injury in 2007 was “two-fold.”  

I feel that Ms. Gerstel sustained an injury to her right knee in 2007.  The injury was two-fold.  She had a lateral meniscus tear as well as an aggravation of a pre-existing condition of the patellofemoral joint.  Her patellofemoral joint is chronically bothersome for her.  Unfortunately, Ms. Gerstel requires further treatment and is not yet at Maximum Medical Improvement.  My current treatment plan is that which I have highlighted.  I feel that her ongoing symptoms are related to the injury that occurred on November of 2007 while working at ADM.
(Ex. 4, p. 10)  
Dr. Jameson knew of claimant’s previous knee problems when he gave his opinion.  Dr. Jameson had, in fact, treated claimant before.  He testified that he knows of many patients that put up with this problem and then finally return to the doctor when the pain becomes unbearable.    

Dr. Jameson had treated this patient before in early 2001 and had seen pictures of the knee at the time both before and after the procedure.  She had no history of any injury in between.   Dr. Jameson concedes that this is an ongoing issue that waxes and wanes.  (Deposition p. 44) 

Dr. Jameson does discount the MRI which shows evidence contrary to his opinion.  (Dep. p. 28)  He asserts that the magnet and quality of the MRI is unreliable from the MRI machine because it is an open machine versus a closed machine.  (Dep. p. 29)

Claimant was seen for an independent medical examination on May 20, 2010, with William R. Boulden, M.D. (Ex. I, p. 7)  Dr. Boulden opined:

DISCUSSION:  In this discussion, I will answer the questions you have asked of me.  With reference the nature of the injury Ms. Gerstel sustained to her right knee on November 20, 2007, I do not believe the injury caused any pathological changes.  The MRI did not show anything acute and there was not a lot of swelling in the knee joint.  It did show chondromalacia of the patella to be significant in my opinion.  I believe that the main injury was the medial collateral ligament strain and that resolved by March 3, 2008, when, according to the report and also in talking to the patient, she said that her knee was feeling quite good.

The need for the third surgery that she underwent on July 31, 2009, in my opinion, was not related to the injury of November 20, 2007.  It was related to the progression of the patellofemoral chondromalacia that she previously had.  
(Ex. I, p. 8)

Claimant disputes the records which indicate that there were periods of no pain.  

She is currently working at Northhill with individual children that might be having problems and at the sheriff’s office as a dispatcher.  Both are part-time jobs. 

Dr. Gernant sets her maximum medical improvement date as of January 26, 2010.  (Ex. 3, p. 25)  Dr. Jameson does not believe claimant is at maximum medical improvement.  (Ex. 4, 10)  He has referred her to receive further evaluation.  However, because of claimant’s age, surgical options are limited.  (Dep. p. 14-15)

She has pain in her knee all the time.  Claimant appeared credible.  She answered questions in a straight forward manner.  She was not materially impeached.  Her testimony is consistent with her records.  She is motivated to work and holds two part‑time positions.  

Jan Durbin works for defendant employer and receives the first reports of injury.  She testified claimant missed a number of physical therapy appointments.  Claimant advised Ms. Durbin that her knee was improving.  

CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Of the three medical opinions, Dr. Jameson’s carries the greatest weight.  He had seen the claimant in the early 2000s during her 2000-2001 knee injury and again in 2010 for the injury suffered to her knee on the right side.  In his deposition testimony, he provided credible explanation for why his opinion differed from the MRI results.  Dr. Jameson was critical of the use of the open MRI versus a closed MRI.  He gave examples of how the partial resection of the lateral meniscus did not appear on the MRI.  (Dep. p. 31-32)  When Dr. Gernant scheduled claimant’s surgery in 2009, Gernant thought the meniscus may have been torn based on the MRI.  Once Gernant had claimant on the operating table, the meniscus was intact.  (Dep. p. 33)

Dr. Gernant’s conflicting opinions on causation carry less weight because the explanation that he had not known of previous problems is contrary to his initial opinion.   Dr. Boulden did not treat the claimant and suggested that injections would be useful.  Injections were performed by Dr. Jameson but without success.  

While claimant did acknowledge her knee felt good in 2008 and did not seek out treatment for over a year, this is also explained by Dr. Jameson to be the nature of the injury—that it waxes and wanes over time.

There is substantial evidence which supports a finding that claimant’s knee injury of November 20, 2007, is permanent and will require additional treatment going forward.  

It appears claimant returned to work, albeit two part‑time positions.  There was some mention in the medical records that claimant would like to attend nursing school. (Ex. 4, p. 8)  Dr. Jameson did not find that claimant was at maximum medical improvement whereas Dr. Gernant, in his opinion connecting the surgeries and pain to the work injury, set the maximum medical improvement date at January 26, 2010.  

On October 6, 2009, claimant returned to Dr. Gernant and he wrote “There is really not a lot more we can do.”  (Ex. 3, p. 21) In December, claimant saw Dr. Gernant and he found that “her main problem is chrondromalacia of the patella. I told her that there is nothing more we can do surgically.  This needs to be treated conservatively.  She needs to start learning to live with a little bit of pain and avoid going up and down a lot of stairs.”  (Ex. 3, p. 23) 

He assigned work restrictions of kneeling and excessive jumping or stair climbing.  Dr. Gernant’s opinion regarding the maximum medical improvement date is adopted.  Claimant’s past medical history does show a waxing and waning of pain and impairment, as explained by Dr. Jameson.  Dr. Jameson is unsure what the future holds for claimant.  He indicated that he would like for claimant to be seen at the University of Iowa Hospitals and Clinics for possible patellofemoral athroplasty due to the lack of cartilage in her patella.  However, claimant has not undergone any significant physical therapy. Dr. Jameson provided injections but claimant chose to skip most of her physical therapy appointments.  It appears that she has plateued and any increased pain is likely to wax and wane.  The date of January 26, 2010, is adopted as claimant’s maximum medical improvement date.   

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Based on the medical and lay testimony, claimant still has function of her right knee.  Although she has pain, that pain can dissipate after a period of time or be reduced.  She currently is not working under any accommodations.  She was able to assist in sand bagging during the floods.  She helped her family move.  She is able to serve as a kindergarten associate watching five and six year olds.  Dr. Jameson did not record the range of motion for the knee at every appointment.  On June 24, 2010, the ROM was 0‑110 degrees flexion.  (Ex. 4, p. 5)  On October 5, 2010, the ROM shows -5 degrees from full extension with crepitus and flexion at 90 degrees.  

According to Dr. Boulden’s examination on May 20, 2010, claimant did not have any atrophy of the lower extremities and no significant crepitation on flexion and extension of the knee joint.  (Ex. I, p. 8)  

At best, claimant suffers from pain, some mild crepitus and mild reduction in the loss of function from chrondomalacia and a partial lateral meniscectomy.  She has no atrophy, nerve damage, problems with stability or alignment.  Therefore, based upon the medical and lay testimony, the provisions in Chapter 17 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, it is concluded claimant has suffered a 10 percent loss of function to her right lower extremity.

Due to the adoption of Dr. Jameson’s opinion regarding causation, the medical bills are found to be causally related to the claimant’s work injury.  The medical bills identified in Exhibit 5 pertain to visits to Dr. Nevling, Dr. Gernant and Dr. Jameson as well as tests ordered to diagnose claimant’s injury, physical therapy and medical prescriptions.  Defendants are responsible for reimbursement if the bills have already been paid or payment directly to the providers.  
ORDER
THEREFORE IT IS ORDERED:

That defendant is to pay unto claimant twenty-five (25) weeks of permanent partial disability benefits at the rate of three hundred fifty three and 14/100 dollars ($353.14) per week from January 26, 2010.

That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay claimant’s medical expenses itemized in Exhibit 5.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this __31st ___ day of May, 2011.

   ________________________






 JENNIFER S. GERRISH-LAMPE
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