KRAFT V. KELLY TEMPORARY SERVICES

Page 4

 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

KEVIN B. KRAFT,
  :



  :


Claimant,
  :



  :

vs.

  :



  :          File No. 1187002

KELLY TEMPORARY SERVICES,
  :



  :     ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

CNA INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE


This is a proceeding in arbitration brought by Kevin Kraft, claimant, against Kelly Temporary Services, employer, and CNA Insurance Company, insurance carrier, defendants, for workers' compensation benefits as a result of an alleged injury on June 23, 1997.  On February 1, 2000, a hearing was held on claimant's petition and the matter was considered fully submitted at the close of this hearing.


The parties have submitted a hearing report of contested issues and stipulations which was approved and accepted as a part of the record of this case at the time of hearing.  The oral testimony and written exhibits received during the hearing are set forth in the hearing transcript.  



According to the hearing report, the parties have stipulated to the following matters:

1. 
An employee-employer relationship existed between claimant and Kelly Temporary Services at the time of the alleged injury.

ISSUES


The parties submitted the following issues for determination in this proceeding:

1. Whether claimant received an injury arising out of and in the course of  employment. 

2. The extent of claimant's entitlement to disability benefits both temporary and permanent.

3. The rate of compensation and commencement date of permanent benefits.

4. The extent of claimant's entitlement to medical benefits.

FINDINGS OF FACT


Having heard the testimony and considered all of the evidence, the deputy workers' compensation commissioner finds as follows:


A credibility finding is necessary to this decision, as defendants placed claimant's credibility at issue during cross examination as to the whether the claimant sustained an injury arising out of and in the course of employment and nature and extent of the injury and disability.  The record contains several examples of the claimant directly lying to further his advantage in life.  Early on in his life the claimant lied to doctors in the army by making up a medical problem to get himself discharged from the army because he did not wish to go into advanced infantry training.  The claimant lied to Kelly Temporary Service on a post-hire medical questionnaire asking if he had ever had an injury to his back/neck/shoulder, among other problems.  The claimant answered that he had not had any such conditions when in fact he had undergone a treatment for neck and back pain since 1985, and had a prior workers' compensation claim in the state of Nevada regarding a shoulder.  Approximately a year and three months after the injury alleged in this case, the claimant applied for employment at Pizza Hut.  On his application to Pizza Hut the claimant once again lied when he stated he had worked for Danny White Hauling when in fact he never did.  


In addition to the direct lies made part of the evidence in this case, the claimant's medical records show many examples of changing symptoms and inconsistent information provided to his treating doctors.  Most significant is the Broadlawns Medical Center record dated June 25, 1997, exhibit B, page 35, that makes no mention of any neck or back injury that the claimant now alleges occurred two days earlier on June 23, 1997.  Viewing the record as a whole the claimant is found to be not credible.


All doctor opinions relating the claimant's condition to an injury of June 23, 1997, are given little weight since they are based on the uncredible information provided by the claimant.  There is no credible evidence directly relating the claimant's condition to an injury occurring with Kelly Temporary Services.  Therefore, the undersigned concludes that no injury to the claimant arose out of and in the course of his employment with Kelly Temporary Services.  No other facts need be discussed since the threshold issue of injury has not been established.   

CONCLUSIONS OF LAW


Claimant has the burden of proving by a preponderance of the evidence that claimant received an injury arising out of and in the course of employment.  The words "out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time and place and circumstances of the injury.  See generally, Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955).  An employer takes an employee subject to any active or dormant health impairments.  A work connected injury which more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. U.S. Gypsum, 252 Iowa 613, 106 N.W.2d 591 (1961), and cases cited therein.


It is not necessary that claimant prove his disability results from a sudden unexpected traumatic event.  It is sufficient to show that the disability developed gradually or progressively from work activity over a period of time.  McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  The Iowa Supreme  Court has also held that the date of injury in gradual or cumulative injury cases is the time at which the “disability manifests itself” or “the date on which both the fact of the injury and the causal relationship of the injury to the claimant’s employment would have become plainly apparent to a reasonable person.”  Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992).  In McKeever the proper injury date coincided with the time claimant was finally compelled to leave his job and receive medical treatment.  In Tasler,  the correct injury date was the date a meat processing plant closed.  For cumulative injury cases, the workers' compensation commissioner is given wide latitude and is entitled to consider as an injury date a multitude of factors such as absence from work because of inability to perform, the point at which medical care is received, or others, none of which is necessarily dispositive.  Such dates of injury are then used to determine rate and the timeliness of claimant's claim under Iowa Code section 85.26 and notice under Iowa Code section 85.23.  


In this case, for the reasons set out in the findings of fact, the claimant has failed to meet his burden that his injury arose out of and in the course of employment. 

ORDER

1. Claimant shall take nothing further.

2. Claimant shall pay the costs of this action pursuant to department of workers' compensation Rule 876 IAC 4.33.

Signed and filed this __________ day of March, 2000.
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            KENT D. ENWRIGHT






DEPUTY WORKERS' COMPENSATION 

              COMMISSIONER
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