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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARILYN L. WYNN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5025820
AJINOMOTO USA, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ST. PAUL TRAVELERS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note Nos.:  1803; 4000
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Marilyn L. Wynn, has filed a petition in arbitration and seeks workers’ compensation benefits from Ajinomoto USA, employer, and Travelers, insurance carrier, defendants.
This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman, March 5, 2010 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-10; defendants’ exhibits 1-11 as well as the testimony of the claimant; Jane Williams; Clinton Wynn and Lee Johns.
ISSUES

The parties submitted the following issues for determination:
Whether the claimant sustained an injury December 15, 2005 beyond her shoulder, which arose out of and in the course of her employment;

Whether the injury was the cause of any disability;

Whether the claimant is entitled to temporary total/healing period benefits from April 12 through April 28, 2006 and May 30 through December 18, 2006;

The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u);

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27;

Whether the claimant is entitled to payment for an independent medical evaluation pursuant to Iowa Code section 85.39; and,

Whether the claimant is entitled to penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:
The claimant, at the time of the hearing, was 56 years old.  She has a GED and training at Indian Hills Community College in bookkeeping and accounting.  Her work history consists of bookkeeping, office management, waitressing and working as an accounting assistant for the defendant employer.

On December 15, 2005, the claimant slipped and fell in the parking lot at the defendant employer’s business and sustained an injury to her left shoulder.  There is no dispute as to the injury to the left shoulder being work related.  All medical bills related to the shoulder injury have been paid and the defendants have paid temporary disability benefits for the claimant’s time off work for the treatment of the shoulder injury.  The dispute in this case relates to injuries the claimant contends she suffered during the treatment of her shoulder injury.
The claimant has diverticulitis, which was diagnosed after a colonoscopy was performed October 4, 2004.  The claimant had a polyp removed at the time of the colonoscopy.  The claimant was treated with medication for abdominal pain through March 2005.
The claimant believed that taking non-steroidal anti-inflammatory medications (NSAIDs) inflamed her diverticulitis.  Over the course of treatment for her shoulder, the defendants transferred the claimant’s care to Kary Schulte, M.D., an orthopedic surgeon.  Dr. Schulte saw the claimant on March 27, 2006.  Dr. Schulte would not prescribe narcotic pain medications and required the claimant to take NSAIDs.  The claimant protested because she was concerned that this would have an effect on her diverticulitis condition.  However, she was directed by the nurse case manager to follow the doctor’s orders or the care would not be paid for.  The claimant then began taking Aleve.
The claimant began to experience bowel problems, which she reported to Dr. Schulte’s nurse.  Subsequently, the claimant was told to change to Tylenol, to allow her body to heal, and after a few days directed to take Advil Liqui-Gels, which was also an NSAID.  The claimant subsequently developed severe abdominal problems that resulted in the claimant going to the emergency room at Ottumwa Regional Health Center, April 12, 2006.  The claimant then went to the University of Iowa on April 18, 2006 with a complaint of abdominal pain.  A CT scan obtained prior to the claimant’s admission at the University of Iowa revealed sigmoid diverticulitis with an abscess on the sigmoid area near the diverticula.  The claimant remained in the University of Iowa Hospitals through April 28, 2006.  The hospital course is set out in the notes:
Ms. Wynn was admitted to the general medicine floor.  She was kept NPO, given IV hydration, and started on Zosyn therapy given previous lack of response to ciprofloxacin and Flagyl.  Given the presence of the small abscess, general surgery was consulted and recommended continued conservative management.
Her pain improved and she was allowed a liquid diet of 4/23.  Unfortunately her pain increased again and she had a repeat CT scan this day which was essentially unchanged.  She was made NPO again and began to feel back to baseline.  Her diet was advanced to clear liquids on 4/25 which she tolerated well.  PVN was initiated on 4/24 given her lack of oral intake.
Her diet was advanced to low residual general diet on 4/27 which she tolerated well.  Her IV antibiotics were switched to PO Augmentin and she remained afebrile with normal white count.

(Claimant’s Exhibit 6, pages 5-6)

The claimant underwent a sigmoid colonectomy and primary anastomosis on May 31, 2006, at the University of Iowa Hospitals.  She remained hospitalized until June 8, 2006.
The claimant developed a wound infection and was readmitted to the University of Iowa Hospitals June 29, 2006.  A wound culture was positive for MRSA.
On the issue of causation between the prescribed NSAIDs and the claimant’s recurrent diverticulitis, Tamas Otrock, M.D., opined:
Thank you for your letter dated January 27, 2010, regarding Mrs. Wynn.  In that, you requested my opinion, based on reasonable medical probability, as to whether Mrs. Wynn’s diverticulitis in 2006 was caused by taking Aleve and ibuprofen.
I have reviewed the records and have seen the patient.  I will be glad to forward you my office visit note if the patient consents to that.

The short answer to whether her Aleve and ibuprofen use caused her diverticulitis, in itself is probably no.  However, in this case, she had not simply diverticulitis but diverticulitis with perforation.  A visceral, i.e., gut perforation may be caused by nonsteroidal anti-inflammatory drugs such as ibuprofen or Aleve.
It is, however, impossible to tell whether in this case the perforation happened purely from her diverticulitis (which she had as episode of years ago, without perforation) or was due in part or fully to the nonsteroidal anti-inflammatory drugs.
One may develop a bowel perforation with diverticulitis without taking nonsteroidals.

I can not state with any certainty how big a part, if any, her NSAID use played in her perforated diverticulitis.

(Defendants’ Ex. 1, p. 1)

Dr. Otrock is a gastroenterologist who treated the claimant in 2004 for her diverticulitis problem.  Scott Vogelgesang, M.D., at the University of Iowa Hospitals and Clinics, Division of Rheumatology, saw claimant April 18, 2006 and opined on April 11, 2007, with respect to causation, that he did not believe non-steroidal use contributed significantly to the claimant’s attack of diverticulitis.
The claimant sought an independent medical evaluation with Mark Hines, M.D., January 2, 2010.  Dr. Hines opines with respect to etiology:

The etiology of this entire consequence of events does appear to begin with the episode on 12-15-05 in which she injured her shoulder and most significantly when she was taken off of pain medication which had been partially effective but no less effective than nonsteroidal anti-inflammatory agents which were then used and which fairly promptly (within one to two weeks total administration time, though divided by a one week period of Tylenol usage) precipitated gastrointestinal bleeding, perforation and abscess formation in her diverticula with subsequent complications from the required total collectomy [sic] from the complication of colon scarring and obstruction and secondary hernia in the abdominal wall.
(Cl. Ex. 9, pp. 1-2)
With respect to permanent impairment as a result of the complications resulting from the recurrent diverticulitis, Dr. Hines opines that the claimant has a 30 percent permanent impairment of the body as a whole.  Further, he restricts the claimant from repetitive lifting and lifting or carrying more than ten pounds as well as no repetitive bending, twisting, climbing, crawling, and in general, limits the claimant to sedentary work.
On March 3, 2010, in response to Dr. Otrock’s opinion, Dr. Hines further explained his conclusions regarding causation:
Finally, I would add that there is no way to absolutely conclude whether or not the patient could at some future date have converted her diverticulosis into diverticulitis whether or not she took nonsteroidal anti-inflammatory agents.  It is, however, a known consideration with the use of nonsteroidal anti-inflammatory agents and the anti-inflammatory agents were indicated for and used for the difficulties related to her shoulder injury of 12-15-05.  The problem occurred, that is the perforation and conversion of diverticulosis into diverticulitis after the initiation of nonsteroidal anti-inflammatory agents and led to subsequent surgeries, wound dehiscence and further difficulties as described.
It is, therefore, my opinion to a reasonable degree of medical certainty (therefore to a greater than 51% probability based on all of the information which is available to me at this time) that the patient developed conversion of diverticulosis into diverticulitis and perforation as a result of the use of the nonsteroidal anti-inflammatory agents which in turn were utilized as a result of shoulder injury of 12-15-05.  Therefore, the shoulder injury of 12-15-05 indirectly results in and causes the difficulty with conversion of her diverticulosis into diverticulitis and perforation.  I do not believe that this logic is tortured.  I believe that this logic, however, is based on a best assessment of the information available and as with most cases of individual patients we cannot so to speak “run the experiment backwards” and redetermine if she did not take the nonsteroidal anti-inflammatory agents if she ever would have developed diverticulitis and perforation.
The question, therefore, comes down to whether it is a greater possibility that by change alone she developed the diverticulitis with perforation just at the time that she had been taking nonsteroidal anti-inflammatory agents very committedly for her left shoulder injury or is it more likely that the nonsteroidal anti-inflammatory agents caused this conversion.  Since this is a known risk of a nonsteroidal anti-inflammatory agent and there was a prolonged period in which the patient had diverticulitis without visceral perforation, and in view of the fact that the majority of patients with diverticulitis never convert to visceral perforation, it is my opinion that the nonsteroidal anti-inflammatory agents are the most probable cause of the visceral perforation and all of its consequences and in view of their use secondary to the shoulder injury are related in that sense.
(Cl. Ex. 10, pp. 2-3)

It is found that the claimant sustained a gastrointestinal injury as a result of taking non-steroidal anti-inflammatory drugs in treatment of December 15, 2005 and that as a result of this gastrointestinal injury the claimant was required surgery and developed a wound infection and has sustained permanent impairment as outlined by Dr. Hines.
The claimant is still employed as an accounting assistant for the defendants.  She plans to continue in this employment.  The employer has accommodated the claimant’s medical problems.

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the gastrointestinal injury arose out of and in the course of claimant’s employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The opinion of Dr. Hines is consistent with the medical record and the close temporal relationship between the claimant’s recurrent diverticulitis and the events that subsequently flowed from that.  Dr. Vogelgesang’s opinion is, in his own words, simply speculation.  Dr. Otrock, likewise, could not indicate within a certainty, that the NSAIDs were not a cause of the recurrent diverticulitis.
The next issue is whether the injury was the cause of any disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Having concluded that the gastrointestinal injury was related to the work injury, the greater weight of evidence in the record establishes that that injury was the cause of both a healing period and permanent impairment and restrictions.  Thus, the claimant has established that she sustained permanent disability.
The next issue is whether the claimant is entitled to healing period benefits from April 12 through April 28, 2006 and May 30 through December 18, 2006.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The evidence establishes that the claimant required treatment for her gastrointestinal injury and subsequent wound complication and that the claimant was unable to work from April 12 through April 28, 2006 and May 30 through December 18, 2006, thus the claimant is entitled to healing period benefits for these periods.
The next issue is the extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).
Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has substantial restrictions and permanent impairment as a result of her work injury.  The claimant is still working and plans to remain in her job, but she is not able to do that job as fully and as extensively as she was able to do before this work injury.  The claimant’s prospects for employment outside of the job she currently holds are greatly diminished.  The claimant has sustained a substantial loss of earning capacity.  Considering these and all factors of industrial disability, it is concluded that the claimant has a 60 percent industrial disability, entitling her to 300 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).
The next issue in this case is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).

The claimant has established that the gastrointestinal injury and subsequent wound infection complication were causally related to her work injury and she is entitled to payment of her medical expenses as outlined in her attachment to the hearing report in the total amount of $98,132.66.  The defendants shall pay these expenses and shall reimburse the claimant for those expenses she has personally paid.
The next issue is whether the claimant is entitled to reimbursement for the independent medical evaluation with Dr. Hines.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

The defendants obtained an evaluation of the claimant’s permanent impairment, which the claimant believed to be too low.  She is entitled to reimbursement for the medical evaluation by Dr. Hines in the amount of $1,950.00.

The last issue is whether the claimant is entitled to payment of penalties pursuant to Iowa Code section 86.13.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

This issue is listed on the hearing report, but the undersigned’s notes at the time of commencement of the hearing indicated that the claimant was waiving her claim for penalties.  Inasmuch as this was listed on the hearing report, the undersigned will consider that issue at this time.
The question of causation of the claimant’s gastrointestinal injury is fairly debatable.  There were two medical opinions offered that seemed to suggest that this condition was not work related.  Such is sufficient to create a reasonable question as to causation and liability.  Claimant is not entitled to penalties.

ORDER

THEREFORE, IT IS ORDERED:
That defendants shall pay claimant thirty-one point four two nine (31.429) weeks of healing period benefits for the periods from April 12 through April 28, 2006 and May 30 through December 18, 2006 at the weekly rate of three hundred forty-one and 07/100 dollars ($341.07).

Defendants shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits commencing August 2, 2007 at the weekly rate of three hundred forty-one and 07/100 dollars ($341.07).
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.

Defendants shall pay claimant’s medical expenses directly and shall reimburse the claimant for those expenses she has personally paid pursuant to Iowa Code section 85.27.

Defendants shall reimburse the claimant for the cost of the independent medical evaluation with Dr. Hines in the amount of one thousand nine hundred fifty and 00/100 dollars ($1,950.00).

Costs of this action in the amount of sixty-five and 00/100 dollars ($65.00) are taxed to the defendants pursuant to rule 876 IAC 4.33.

Signed and filed this ______14th______ day of July, 2010.
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