DIAZ V. CRST INTERNATIONAL, INC.

Page 16

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER
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  :
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  :
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  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Steven Diaz, sustained a stipulated work injury in the employ of defendant CRST International, Inc., on April 19, 2005, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant AIG Claim Services.
The claim was heard on April 14, 2008, and deemed fully submitted on May 5, 2008, following submission of briefs.  The record consists of Diaz’s exhibits A-P, defendants’ exhibits 1-24, and the testimony of Diaz and Debora Mentzer.
ISSUES
STIPULATIONS:
1. Diaz sustained injury arising out of and in the course of employment on April 19, 2005.
2. The injury caused temporary disability (to the shoulder; defendants dispute other claimed injury).
3. On the date of injury, Diaz was single and entitled to one exemption.

4. Defendants are entitled to credit for benefits paid.
ISSUES FOR RESOLUTION:
1. Extent of temporary disability.
2. Whether the injury caused permanent disability.
3. Nature, extent and commencement date of permanent disability.
4. Determination of average weekly wage and the resulting rate of compensation.
5. Entitlement to alternate medical care.
FINDINGS OF FACT
Steven Diaz, age 46, is a left-handed (his testimony) or ambidextrous (some medical records) man who left school in the 12th grade but received GED certification in the early 1980s.  Diaz also attended truck driving school in 2004, and has been certified for police work after attending a law enforcement academy in the state of Arkansas.
Diaz’s work history consists of somewhat sporadic or at least irregular attachment to the labor market.  After quitting high school, he worked as an automobile detailer for two dealerships, then “odds and ends” (maintenance, construction labor, lawn and garden, handyman, police dog trainer, etc.) for several years to approximately age 28.  Diaz then “took time off” for approximately ten years while raising a family on a Native American reservation, then briefly worked as a fire fighter and police officer .  Following approximately six months of that duty, Diaz was off work again for another six years before briefly working in a restaurant as busboy/dishwasher.  He took another job as a construction laborer driving a flatbed truck locally.  After doing this work for several years, Diaz took a job with Paladin Motor Racing for several months, during which time he learned to drive a full size semi-trailer truck, followed by several months as a driver for a cabinet or window manufacturer.  Finally, in November 2004, he accepted work as an over-the-road team driver for trucking company CRST International.  Diaz worked out of a home terminal in the state of California.  He was paid on the basis of miles driven, starting as a trainee at 22 cents per mile.  (Hearing Transcript, page 53)
Diaz’s medical history to this point included right shoulder rotator cuff repair and right carpal tunnel surgery, but no prior neck or left shoulder or upper extremity problems requiring medical treatment.  No work or activity restrictions had been medically imposed for any problem.  However, Diaz apparently has a significant family history of diabetes, and was himself diagnosed with diabetes mellitus, type II, during his recovery from this work injury.
While working for CRST, Diaz was actually involved in two motor vehicle accidents or incidents, both while his partner was driving.  The first, about two weeks before the stipulated date of injury, occurred in Utah.  When his partner braked hard, Diaz was thrown forward and struck the dashboard with his left hand and arm, face, and knee.  He experienced stiffness in the forearm, neck and shoulder, and significant soreness in the left knee.  (Tr., p. 58)  However, no time was lost from work and no medical attention was required.
As of the second incident, however, those symptoms had not yet resolved.  On April 19, 2005, Diaz was in the sleeper compartment while his partner drove, when he was violently thrown about the cabin in a motor vehicle accident, in particular striking his left side and shoulder.  His arm was caught and twisted in the bunk netting during the event.  According to Diaz, he experienced immediate onset of burning pain in the left upper extremity, shoulder and neck, plus ringing in the ears. 
It is undisputed that Diaz sustained a shoulder injury, but defendants contend that it did not result in permanent disability.  A central issue in this case is whether current symptoms in the neck, hand and arm are causally related to the accident.  If they are, Diaz wants treatment.  His current complaints include stiffness and reduced range of motion in the neck, and pain and numbness from the left elbow to the fingers.  He also has circulatory problems in the hand and complains of headaches.
The motor vehicle accident occurred in the state of Pennsylvania, but Diaz did not receive medical attention until returning to California.  On April 20, 2005, he reported the injury to CRST and a “Work Comp Injury Report,” apparently an internal document, was generated.  The report of injury recorded this complaint: “Injuries Sustained: left wrist/arm/elbow, shoulder – MRI pending.”  (Exhibit A)
The earliest medical record in evidence is dated April 27, 2005, and includes these findings:
OBJECTIVE FINDINGS: C/S, LEFT SHOULDER, LEFT WRSIT [sic]: MINIMAL TOSLIGHT PAINS, DKSICOMFORT [sic] OVER THE POSTERIOR AND LEFT PCM FULL ROM. DENEIS [sic] ANY RADICULAR PAINS, GENERALIZED PAINS OF THE LEFT WRIST, UCL AND DORSO-VOLAR ASPECT CARPAL REGIONS.  MINIMAL EDEMA.  FULL ROM.  NEGATIVE TINESL [sic], PHALENS, FINKLESTEINS.  LEFT SHOULDER: SLIGHT TO MODERERATE APINS, G-H JOINT,A-C JOINT, BICEPS MUSCLES. FULL ROM.  WEAKNESS.  POSTITIVE NEERYS, HAWKINST [sic] TESTS. N-V-C INTACT.  X-RAYS: C/S, LT. WRIST, LEFT SHOULDER, SCAPUALR [sic] Y: (3-4-3vs) DJD, WRSIT [sic]. STRAIGHTEN C/S CURVE. WNL CONTUSION, LEFT SHOULDER, WRIST. 2. S/S, C/S, LEFT SHOULDER. EXAMINATION. MODIFIED WORK.  DISP: MOTRIN 800 mg. TID.  SOMA 350 mg.
(Ex. B, p. 1)
Some of the abbreviations used in this chart note are unknown or unfamiliar, but it is at least clear that Diaz voiced complaint of left upper extremity symptoms other than the shoulder at his earliest opportunities.  The extent to which he continued to voice those complaints, however, is not so clear.
Diaz was thereafter seen at Concentra Medical Centers in Ontario, California, and fitted with a shoulder immobilizer and medications.  Chart notes of physician’s assistant Anthony Turner dated June 7, 2005, briefly record “complains about his arm,” but subsequently relate to the shoulder without specific mention of other symptoms.  The assessment only specified “shoulder impingement.”  (Ex. C, p. 4)  It seems fair to conclude that if Diaz mentioned other symptoms, he did not much emphasize them.
On July 11, 2005, Diaz presented to Mark C. Taylor, M.D., of the St. Luke’s Hospital Work Well Clinic in Cedar Rapids, Iowa.  Dr. Taylor specifically noted these complaints in addition to the shoulder injury:
He also has described incidents where he has had numbness in the hands, more so on the left than the right.  He did not describe any type of specific dermatomal pattern.  He also had numbness in his legs and felt like he could not move them, and he attributed this to the positioning of his shoulder and neck while in the MRI machine.  Last, he describes migraine headaches that occur when he uses his shoulder or has it examined.
(Exhibit 5, page 1)
Suspicious of a separate injury, Dr. Taylor recommended a cervical MRI scan (the previous shoulder scan had failed to reveal the partial cuff tear, but found other changes).  This was accomplished on July 15, 2005, and showed a “suggestion” of central disc protrusion or herniation at C5-6, but no cord or nerve root compression.  (Ex. 5, p. 5)  As Diaz was “adamant that he will not accept physical therapy or an injection,” Dr. Taylor made an orthopedic referral to Richard Naylor, D.O., on July 20, 2005.  (Ex. 5, p. 6)
On August 22, 2005, Diaz presented following an epidural steroid block to Douglas T. Sedlacek, M.D., who noted:
He also reports that he was seen in the emergency room this last Friday with a blood sugar in excess of 500.  He presently now has a glucose monitoring machine at home and reports that he will start watching that.  Now he does report that his father died from diabetes and his mother has it, and a sister who is blind from it. . . .
At this time I am not sure I have much more to offer the patient.  With this newly diagnosed diabetes and with him not responding much to anything with regard to the cervical epidural, I am very hesitant at this time to proceed with another epidural.  I did talk to the patient again about markedly addressing his diabetes.   At this time will go ahead and discharge him home.
(Ex. 5, p. 9)
On August 23, 2005, Diaz returned to Dr. Taylor, who noted this exchange:
Given the fact that his blood sugar was exceedingly high in the emergency room, it seems very likely that he will at minimum need oral medication and may very well need insulin.  He explained in some detail that he has had elevated blood sugars in the past but that when he exercises and eats right they return back to normal.
(Ex. 5, p. 12)
Noting the failure of the epidural injection to resolve symptoms, Dr. Taylor also agreed that chiropractic care was reasonable for Diaz’s neck complaints: “I therefore feel 2-3 visits would be appropriate and we will re-assess at his follow up appointment.” (Ex. 5, p. 11)  On September 20, 2005, Dr. Taylor authorized “I think 2-3 more visits would be reasonable,”  (Ex. 5, p. 15)  Diaz found these treatments beneficial, and now seeks more by way of alternate medical care, contending that defendants have failed to honor the referral of a treating physician.  
Dr. Taylor offered this opinion with respect to causation on September 20, 2005:
He will see Dr. Naylor in Waterloo for the surgery.  Follow-up in this office will otherwise be as needed.  He will remain on restrictions and should not operate a tractor trailer.  At this time, I cannot attribute his EMG findings to the injuries that I am following him for (neck pain and left shoulder pain).  Furthermore, it is likely that his uncontrolled diabetes is contributing to the EMG findings.  These EMG results will need to be followed up through his personal physician.  Even when he is released with regard to his neck and shoulder, Mr. Diaz will likely need further evaluation and treatment with regard to his diabetes.  Mr. Diaz continues to be in some denial regarding his diabetes.  He will need to have this evaluated and treated.
(Ex. 5, p. 15)
On October 5, 2005, Dr. Naylor accomplished an arthroscopic subacromial decompression of the left shoulder with Bankart repair and debridement of a partial thickness rotator cuff tear.  (Ex. 2, p. 1)
Dr. Naylor did not, however, offer all the care Diaz thought necessary:

Q.  Did Dr. Taylor or Dr. Naylor provide any treatment for you specifically geared for your left elbow or your left wrist?
A.  No.  That was one of my greatest complaints, was because I kept on asking them, you know, why are they concentrating on my shoulder when the wrist and the elbow is still messed up. . . .  
(Tr., p. 65)
Dr. Naylor’s chart notes of October 17, 2005, specifically record: “Otherwise he denies any numbness, tingling or paresthesias.”  (Ex. 2, p. 2)  Diaz was released to restricted duty with no use of the left upper extremity.  (Ex. 2, p. 3)  On November 16, Diaz appeared with numbness and tingling in the ulnar and median nerve distributions, consistent with cubital tunnel and carpal tunnel syndromes, but good progress in the shoulder.  (Ex. 2, p. 4)  On December 15, 2005, Diaz presented with shoulder pain following a “pop” in physical therapy, and new complaints of neck pain.  (Ex. 2, p. 5)  In a report dated January 2, 2006, Dr. Naylor recommended repeat EMGs and offered an ambivalent causation opinion:
Regarding Steven Diaz, causation for his left wrist and elbow pain.  He had EMGs done in the past.  The question if this is because of diabetic neuropathy, this was not addressed during the EMG, nor has there been any follow up EMGs to see if there has been progression of the disease or regression of the disease.  Or, if this is a radicular finding from his neck, although it showed previous disc bulge with no midline or lateral recess stenosis.  At this point he does have positive EMG and it is difficult with his underlying diabetes to say whether this is or is not from diabetes, it is also difficult to say when he was being tossed around in the cab whether this is the cause of blunt trauma with subsequent neuropathy.
(Ex. 2, p. 6)
On April 5, 2006, Dr. Naylor released Diaz from care “to a full duty status regarding his shoulder” subject to the results of a functional capacity evaluation should one be done.  (Ex. 2, p. 8)  Apparently no such study has been accomplished to date.  Based on the April 5 presentation, on April 19, 2006, Dr. Naylor rated impairment at two percent of the upper extremity based on reduced range of motion in the shoulder, his “only impairment,” and reiterated the release to full duty status.  (Ex. 2, p. 9)  On October 23, 2006, Dr. Naylor reported:

Regarding Steven Diaz and his upper extremity impairment, at the time of his discharge, he had no problems with his elbow and wrist to the best of my recollection.  He did have EMGs previously done, consistent with a mild cubital tunnel and possible carpal tunnel, which makes a deficit with his underlying polyneuropathy because of his diabetes.  That does not mean that he cannot have a recurrence.  But, at the time of discharge, he did not have any problems at the elbow and wrist.
(Ex. 2, p. 10)
The EMG studies of January 11, 2006, were read by Craig Dove, D.O, who found “multiple abnormalities seen in the nerve conduction studies including both upper extremities and right lower extremity.”  (Ex. 5, p. 16)  Dr. Dove commented:
This constellation of electrodiagnostic findings in addition to the clinical exam with absent vibration in his toes is consistent with a peripheral polyneuropathy which does appear to be primarily symmetric sensorimotor axonal polyneuropathy.  The etiology of this type of polyneuropathy is varied include metabolic such as diabetes, uremia, liver disease, thyroid disease; toxins such as alcohol, some types of nutritional deficiencies such as thymine and Vitamin B12; dysproteinemias, collagen vascular diseases.
Peripheral neuropathies generally cause symmetric symptoms starting in the feet.  The patient denies any symptoms in his feet and thus the peripheral neuropathy may not be related to his reported symptoms of the left upper extremity.
. . . . 
He also may have carpal tunnel syndrome on the left side however in view of the fact this superimposed peripheral polyneuropathy that would make this diagnosis much more difficult. . . .
I did not find any electrodiagnostic evidence of any cervical radiculopathy.
(Ex. 5, p. 16-17)
On February 21, 2006, Diaz was seen at Dr. Naylor’s request for neurological consultation by Mark L. Young, M.D.  Dr. Young concluded:
IMPRESSION:  Mr. Diaz’s history is most consistent with a chronic cervical strain with non-physiologic paresthesias into the left arm.  I don’t believe that the paresthesias are in any way related to the neuropathic findings documented on the recent electromyography and nerve conduction studies.  Those findings are consistent with a diabetic neuropathy with worsening over physiologic compression sites which, to date, has been relatively minimally symptomatic.  It is fairly common to have non-physiologic paresthesias in the ipsilateral limb following cervical strain and I strongly suspect that is the situation for Mr. Diaz. . . . I also think it is reasonable to consider chiropractic therapy in addition as certainly this will not harm him in any way and may actually decrease his long-term pain.
(Ex. 7, p. 3)
Diaz has not had active medical treatment since he was released by Dr. Naylor in April 2006.  On April 24, 2007, he presented at his own request for an independent medical evaluation to neurologist Richard F. Neiman, M.D.  Dr. Neiman found reduced range of motion in the left shoulder and rated impairment at six percent of the upper extremity, converted to four percent of the whole person, with recommended limitation of tasks using the left arm above the shoulder level, repetitive flexion, extension, abduction and adduction and external rotation.  (Ex. 10, p. 3)  Based on discomfort and a nonsurgical disc at C5-6, Dr. Neiman also rated cervical impairment at six percent of the whole person, although range of motion was basically full.  Functional restrictions would include difficulty with tasks requiring repetitive flexion/extension, lateral flexion and rotation of the cervical spine.  Total impairment was combined at ten percent of the whole person.  (Ex. 10, pp. 3-4)  Dr. Neiman’s report did not address Diaz’s various complaints in the left hand and arm.  Diaz summarized those complaints in an interrogatory answer in May 2007 as follows:
Neck – continue to get migraines.  Unable to move fully to the left or right.
Left shoulder – still has a pinched nerve; arm still goes numb when lifting at 45 degrees
Left elbow – stiff at time; swells up at the joint
Left wrist – hand gets numb and numbness runs down thumb and wrist
(Ex. N, p. 3)
After leaving employment at CRST in approximately May 2006, Diaz next worked as a driver for an asphalt paving company.  Although he testified that he left CRST to take that job, he conceded on cross-examination that he first spent some 47 days in jail on an assault charge.  The paving company job was seasonal and Diaz was laid off in November 2006.  He lost his driver’s license in approximately December 2006, apparently due to a significant arrearage in paying child support obligations.   Diaz admits having twice failed Department of Transportation physical examinations due to elevated blood sugars, but testified that the child support arrearage is the only reason he does not have a license.
After his layoff, Diaz at some point took a factory job for a window manufacturer, apparently as a leased employee, but worked less than two months.  He thereafter did not work at all until approximately one month prior to hearing, when he began a training program with “Marketing America.”
Diaz was paid every week on the basis of production (miles driven).  The amount of payment varied significantly, depending on whether drivers’ mileage records were submitted in time to be included in a particular week.  The variance has not been shown related to how much Diaz worked in any one week, although the week ending March 5, 2005, is clearly an anomaly ($0.00).   Payroll records reflect the following earnings:

WEEK ENDING

AMOUNT PAID

01/01/05


$463.47


01/08/05


$179.79


01/15/05


$499.18


01/22/05


$442.08


01/29/05


$547.41


02/05/05


$120.00


02/12/05


$257.01


02/19/05


$820.56


02/26/05


$349.52


03/05/05


$0.00


03/12/05


$468.40


03/19/05


$332.38


03/26/05


$492.35


04/02/05


$446.52


04/09/05


$145.44


04/16/05


$181.44
(Ex.12)
CONCLUSIONS OF LAW
Although the parties agree that Diaz sustained injury arising out of and in the course of employment, they dispute whether the injury affected only the left shoulder, or whether the neck and left hand/arm were also injured.  Under Iowa law, the claimant has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which his claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).
Notwithstanding defendants’ contention to the contrary, the evidence clearly reflects that Diaz’s early complaints included his neck and arm.  Early symptomatic complaints, however, do not necessarily translate to ongoing or permanent injury; this remains Diaz’s burden to prove, not CRST’s burden to disprove.
The medical records offer a number of possible causes for Diaz’s hand symptoms: possible cervical compression, diabetic neuropathy, and carpal tunnel or cubital tunnel syndrome.  Notwithstanding Dr. Young’s comments, however, there is no medical opinion in the record, including that of Diaz’s own IME physician, unequivocally tying those symptoms to the work injury of April 19, 2005.   It is noted that Diaz reported symptoms in both hands, not just on the injured left side.  Diaz has not met his burden of proof with respect to upper extremity symptoms other than lost range of motion in the shoulder.  Based on Dr. Young’s comments and the findings of Dr. Neiman, however, there is sufficient evidence relating possible cervical strain with resultant discomfort and a nonsurgical disc to the work injury.  No expert evidence ties Diaz’s migraine complaints to the injury.  
Diaz, however, seeks alternate medical care both as to his upper extremity complaints, which he claims remain untreated, and for chiropractic care.  Responsibility for medical care is governed by Iowa Code section 85.27, which provides:
[T]he employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.  
By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R.App.P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact. Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):
[T]he words “reasonable” and “adequate” appear to describe the same standard.
[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.
The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.
With respect to his upper extremity complaints beyond the shoulder, Diaz has failed to establish causal nexus necessary to grant relief.  There is no professional opinion of record critical of the care he has received to date with respect to the shoulder or neck, and there is nothing so obviously deficient about that care as to be apparent to the lay observer.  Diaz had several chiropractic sessions per authorization, and found them useful, but there has been no further authorization.  The mere comment by Dr. Dove, who was not a treating physician, does not establish the necessity of further chiropractic care, not does it constitute actual authorization.  Diaz’s claim for alternate medical care accordingly fails.
Healing period entitlement is also in dispute.  He
is 
The imposition of a rating of permanent impairment is equivalent to an opinion that further significant improvement from the injury is not expected.  Absent a showing that further improvement was expected, healing period ends when a permanent rating is given.  Miller v. Hallett Materials, File no. 861983 (App. Dec. 1992).  The persistence of pain does not prevent a finding that the healing period is over, provided the underlying condition is stable.  Pitzer v. Rowley Interstate, 507 N.W.2d 389 (Iowa 1993).  Stability is gauged in terms of industrial disability; if it is unlikely that further treatment of pain will decrease the extent of permanent industrial disability, continued pain management will not prolong healing period.  Id. At 392.
Healing period entitlement in this case includes temporary partial disability for the weeks Diaz worked after his injury, but not on a full-time basis.  Diaz claims an underpayment of temporary partial disability, which in any week is based on two-thirds of the difference between average weekly wage prior to the injury and actual wages paid during the period of recovery.  Determination of this issue, then, depends on the resolution of another disputed issue: the amount of Diaz’s average weekly wage.

Because Diaz was paid based on his “output” (miles driven), his average weekly wage must be computed according to Iowa Code section 85.36(6), which provides in pertinent part:
The basis of compensation shall be the weekly earnings of the injured employee at the time of the injury.  Weekly earnings means gross salary, wages or earnings of an employee to which such employee would have been entitled had the employee worked the customary hours for the week or employment for which the employee was employed, computed or determined as follows and then rounded to the nearest dollar:
6. In the case of an employee who is paid on a daily, or hourly basis, or by the output of the employee, the weekly earnings shall be computed by dividing by thirteen the earnings, not including overtime or premium pay, of the employee earned in the employ of the employer in the last completed period of thirteen consecutive calendar weeks immediately preceding the injury.  If the employee was absent from employment for reasons personal to the employee during part of the thirteen calendar weeks preceding the injury, the employee’s weekly earnings shall be the amount the employee would have earned had the employee worked when work was available to other employees of the employer in a similar occupation.  A week which does not fairly reflect the employee’s customary earnings shall be replaced by the closest previous week with earnings that fairly represent the employee’s customary earnings.
The week ending March 5, 2005 with zero wages is clearly not representative of Diaz’s customary earnings and should be excluded; the week ending January 15, 2005, should be substituted for that week.  With that substitution, Diaz earned a total of $5,102.29 in the thirteen weeks completed before his injury, or an average of $392.48.  No other weeks have been shown unrepresentative.  Given the stipulation that Diaz was at the time single and entitled to one exemption, recourse to published agency rate tables yields a compensation rate of $249.46, which is hereby adopted.  This is also the rate at which benefits were actually paid.
On April 5, 2006, Dr. Naylor returned Diaz to full duty work; this ended healing period.  It is then necessary to turn to the calculation of temporary partial disability benefits to that date.  Although defendants apparently (Ex. 23, p. 2) provided Diaz a spread sheet indicating weeks, hours worked, hourly pay, gross pay and indemnity benefits paid, no such document appears in evidence.  Instead, defendants offered (Ex. 24) 142 pages of raw data only, and no week-by-week analysis.  Accordingly Chart 1 attached to Diaz’s post hearing brief, purportedly tied to those records, will be accepted.  From the week ending June 4, 2005 through April 2, 2006, Diaz was paid wages and was entitled to full healing period and temporary partial disability benefits as follows:
WEEK ENDING

PAY


2/3  x (AWW – PAY)

06/04/05


$216.00

$117.65


06/17



182.25

140.15


07/02



54.00


225.65


07/09



270.00

81.65


07/16



270.00

81.65


07/24



270.00

81.65


07/31



270.00

81.65


08/07



135.00

171.65


08/14



148.50

162.65


08/21



13.50


252.65


08/27



243.00

99.65



09/04



270.00

81.65


09/11



270.00

81.65


09/18



195.75

131.15


09/25



270.00

81.65


10/02



216.00

117.65


10/09



108.00

189.65


10/16



0.00


FULL RATE: $249.46


10/23



216.00

117.65


10/30



114.75

185.15


11/06



89.44


202.03


11/13



70.88


214.40


11/20



74.25


212.15


11/27



114.75

185.15


12/04



226.13

110.90


12/11



108.00

189.65


12/18



158.63

155.90


12/25



96.19


197.53


01/01/06


118.13

182.90


01/08



192.38

133.40


01/15



270.00

81.65


01/22



263.25

86.15


01/29



158.63

155.90


02/05



270.00

81.65


02/12



131.63

173.90


02/19



222.75

113.15


02/26



202.50

126.65


03/05



0.00


FULL RATE: $249.46


03/12



108.00

189.65


03/19



121.50

180.65


03/26



199.13

132.75


04/02



192.38

133.40

In addition, Diaz was entitled to healing period benefits from April 3 to the end of healing period on April 5, 2006, or 0.429 weeks: $168.37.  Healing period and temporary partial disability benefits shall be paid as per the above.
As the result of his work injury, Diaz required a surgical repair by Dr. Naylor; in turn, the surgery resulted in permanent impairment rated by Drs. Naylor and Neiman.  Although defendants contend that the injury did not result in permanent disability, they offer no contrary expert opinion and Diaz prevails on the issue.  Because the shoulder is an unscheduled loss, any permanency must be compensated via the industrial method.
Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808. 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  
The concept of industrial disability is similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  
Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §§ 81.01(1) and 81.03.  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).
While the impairment rating does not set an absolute minimum level of industrial disability in all cases it is, nevertheless, material evidence that must be factored into the determination of lost earning capacity.  In all but the rarest of industrial disability cases, the impairment rating is the minimum level of compensation owed to a claimant by virtue that the impairment rating signifies the extent of the claimant’s loss of use of the whole body.  Ferch v. Oakview, Inc., File No. 5010952 (App. April 13, 2006).

Due to the work injury sustained April 9, 2005, Steven Diaz has impairment to the left shoulder rated at two percent of the extremity by Dr. Naylor and six percent of the extremity by Dr. Neiman.  Dr. Neiman also rated impairment in the neck based on a nonsurgical disc and residual discomfort.  Although Dr. Naylor released Diaz to full duty, Dr. Neiman pointed out that he is likely to experience ongoing difficulties with some activities, including repetitive or above-shoulder use of the dominant left arm, and repetitive movement of the neck.  Diaz’s own evaluation of his problems is not persuasive because he is a lay witness, an interested party, and because his complaints include issues not found causally related to the injury.  
Diaz’s work history does not reflect outstanding motivation and is largely limited to unskilled or semiskilled positions.  Considering all the factors of industrial disability as outlined above, it is found that he has sustained diminution of earning capacity on the order of ten percent of the body as a whole, or the equivalent of 50 weeks of permanent partial disability.
ORDER
THEREFORE, IT IS ORDERED:
Defendants shall pay healing period/temporary partial disability benefits as set forth above.
Defendants shall pay fifty (50) weeks of permanent partial disability benefits at the rate of two hundred forty-nine and 46/100 dollars ($249.46) commencing April 6, 2006.
Defendants shall have dollar-for-dollar credit for benefits paid.
Accrued weekly benefits shall be paid in a lump sum together with statutory interest.
Defendants shall file subsequent reports of injury as required by this agency.
Costs are taxed to defendants.
Signed and filed this ____28th___ day of July, 2008.

   ________________________







   DAVID RASEY
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         COMPENSATION COMMISSIONER
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Attorney at Law
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