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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JULIA WENMAN N/K/A
  :

JULIA SCHAAPVELD,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 5011888

LEAR CORPORATION,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

SRS CLAIMS OFFICE,
  :



  :


Insurance Carrier,
  :                                HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


This is a contested case proceeding under Iowa Code chapter 85 and 17A.  The alternate medical care procedure of rule 876 IAC 4.48, is requested by claimant, Julia Wenman n/k/a Julia Schaapveld. 


The alternate medical care claim came on for telephone hearing on August 19, 2004.  The proceedings were recorded via audiotape, which constitutes the official record.  The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code chapter 17A.19. 


The record consists of claimant’s exhibits 1-4 and defendants’ exhibits A through G, and the testimony of claimant; Fred Shimon, Health and Safety coordinator for Lear Corporation (defendant-employer) Iowa City Plant; and Jody Suther, Medical Care Manager.  

ISSUE


The issue presented for resolution is whether claimant is entitled to alternate medical care.

FINDINGS OF FACT 


The undersigned, having heard all of the testimony and considered evidence in the record, finds that: 


Defendants admit liability for an injury to claimant for her right upper extremity occurring on August 21, 2002.  The injury was diagnosed as carpal tunnel in the right upper extremity.  In October 2002, claimant underwent a right carpal tunnel release by Dr. Grado.  (Exhibit 1, page 1)  Following the carpal tunnel release, claimant continued to experience considerable postoperative pain in her right hand.  On December 2, 2002, claimant was seen by H. Cuddiny, M.D., who requested she be seen for a second opinion.  (Ex. 1, p. 1)  


Claimant was seen by Lisa Coester, M.D., on December 13, 2002 and the doctor recommended therapy and rest.  (Ex. 2, p. 2)


On October 30, 2003, claimant underwent an IME by Thomas Hughes, M.D.  Claimant was referred to Dr. Hughes by her attorney.  In November 8, 2003, Dr. Hughes noted that, following testing, claimant exhibited evidence of median neuropathy involving her right hand.  (Ex. 3, p. 1)  He opined claimant had moderate residual findings of median nerve entrapment syndrome despite negative electrodiagnostic studies.  Dr. Hughes found that claimant showed evidence of triggering in her right thumb and right middle finger.  (Ex. 3, p. 1)  Dr. Hughes opined that claimant required an A-1 pulley release for the right thumb and right middle finger, that she may require a synovectomy of the first dorsal extensor compartment of the right thumb and exploration of the wrist to examine flexor tendons.  (Ex. 3, p. 2)  


In a letter dated January 26, 2004, William Blair, M.D., a hand surgeon, opined that claimant’s complaints of pain in her right wrist and hands are a component of her chronic pain syndrome in the right upper extremity and is not work related.  (Ex. A, p. 2)  Dr. Blair also opined that “it is indeterminate whether or not Ms. Wenman will require A1 pulley releases for her right thumb or her right long finger.”  (Ex. A, p. 4)  Dr. Blair also opined that prior to indicating such surgery, it would be mandatory that the operating surgeon, especially in her case, observe actual reproducible triggering in the digit to be operated.  (Ex. A, p. 4)  


In a letter from James Ballard, defendants’ prior counsel, to claimant’s counsel dated April 5, 2004, Mr. Ballard wrote that Jeffrey Rodgers, an orthopedic surgeon, agreed that claimant was not a surgical candidate.  (Ex. B, p. 5)


On June 1, 2004, claimant filed a prior petition for alternate medical care and apparently sought surgical treatment recommended by Dr. Hughes in November 2003.  On June 14, 2004, the June 1, 2004 petition was denied.


On June 17, 2004, claimant was seen by Charles Buck, M.D., and Dr. Buck opined that claimant was not a good surgical candidate and recommended a trial of a medication, amitriptyline.  (Ex. C, p. 6)


When claimant called Brian Johns, M.D., on June 18, 2004, claimant reported the amitriptyline made her sick and she would not take it.  (Ex. D, p. 7)  Claimant testified that Dr. Johns then recommended a different medication.  Claimant self-referred herself to Lisa Coester, M.D., who saw claimant on July 28, 2004.  (Claimant’s Testimony and Ex. 4, p. 1)  Dr. Coester noted on July 28, 2004, claimant was interested in surgical release of the A1 pulleys and the doctor scheduled the surgery.  (Ex. 4, p. 2)  


Claimant filed the current petition for alternate care on August 9, 2004. The portion of the petition relating to the reason for dissatisfaction and relief sought is blank.


Dr. Coester’s office note on August 12, 2004 indicates she had a long discussion with claimant regarding surgery and “the fact it may not resolve all of her symptoms.”  (Ex. 4, p. 3)  


When claimant saw Dr. Buck on August 17, 2004, he wrote that he “would be most guarded about a surgical exploration in this case, and I think additional surgical opinion is indicated.”  (Ex. E, p. 8 and Ex. F, p. 9)  Dr. Buck’s office note on August 17, 2004 indicates that he could not palpate nodules and claimant could not demonstrate any locking.  (Ex. E, p. 8 and Ex. F, p. 9)  Jody Suther testified that after Dr. Buck saw claimant on August 17, 2004, he told Ms. Suther without claimant present that he could not find nodules.  Claimant testified that Dr. Buck told her without Ms. Suther present that he found nodules.


Dr. Buck’s note dated August 18, 2004 indicates he was referring claimant to Dr. P. Chang for a consultation for a surgical opinion.  (Ex. G, p. 10)  Claimant testified that she had not heard about the referral.  Ms. Suther testified that the appointment with Dr. Chang had not been scheduled.


Both Fred Shimon and claimant testified that claimant had not expressed dissatisfaction with the treatment being offered to her by defendants.


Claimant testified that he has pain in her right hand.  She testified that her right hand routinely cramps.   

CONCLUSIONS OF LAW

The issue to be resolved is whether claimant is entitled to alternate medical care.

Iowa Code section 85.27(4) provides, in relevant part:


For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care. (Emphasis added.)

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Company, 528 N.W.2d 122, 123 (Iowa 1995).

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 437 (Iowa 1997), the supreme court held that “when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is ‘inferior or less extensive’ than other available care requested by the employee,  . . . the commissioner is justified by section 85.27 to order the alternate care.”

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

Rule 876 IAC 4.48(3) provides in relevant part:

Definitions.  The following definitions apply to this rule:

“Application for alternate care,” hereinafter referred to as “application,” shall mean a contested case proceeding filed with the workers’ compensation commissioner which requests alternate care pursuant to Iowa Code section 85.27.

“Proper application” means an application for alternate care that complies with the requirements of this rule.

Rule 876 IAC 4.48(4) provides in relevant part:  

“Dissatisfaction - - basis.  Prior to filing the application the employee must communicate the basis of dissatisfaction of the care to the employer.”

By rule, it is a mandatory requirement that claimant communicate the basis of dissatisfaction of care before commencing litigation.


Claimant has not filed a proper application for alternate care.  The petition in this proceeding was filed without notifying defendants of claimant’s dissatisfaction of the care currently being provided to her.  It was not until claimant’s counsel’s closing argument in the current evidentiary hearing that the alternate medical care of the surgery recommended by Dr. Coester that claimant apparently seeks was made known.


Claimant has not complied with the provisions of Iowa Code section 85.27(4) and rule 876 IAC 4.48 and her petition should be denied.  Claimant’s failure to comply with the Iowa Code section 85.27(4) and rule 4.48 is particularly fatal in this case because claimant filed a prior petition for alternate care that was denied as recently as June 14, 2004.  In the decision June 17, 2004, it was found that claimant would welcome further treatment with Dr. Buck but she is now apparently dissatisfied with Dr. Buck’s care but has failed to communicate that dissatisfaction in any manner other than filing another petition for alternate medical care.


Even if claimant’s petition were not denied on “procedural grounds,” it would be denied on the merits.  Claimant’s injury was August 21, 2002.  In October 2002, claimant had surgery.  Defendants had claimant seen by both Dr. Buck and Dr. Blair.  Both Dr. Buck and Dr. Blair question the need for additional surgery.  Even Dr. Coestner has expressed doubts about the likelihood of the success of the surgery.  When Dr. Buck saw claimant on August 17, 2004, he recommended claimant be seen for a surgical consultation and that is being arranged.  Claimant has failed to prove that the care being provided by defendants has not been offered promptly and has not been reasonably suited to treat the injury.

ORDER 


THEREFORE, IT IS ORDERED:


That claimant’s petition for alternate medical care is denied. 

Signed and filed this ____20th_____ day of August, 2004.

  _____________________________





                        CLAIR R. CRAMER.





          DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER

Copies to:

Mr. Paul J. McAndrew, Jr.

Attorney at Law

2590 Holiday Rd., STE 100

Coralville, IA  52241-2781

Mr. John E. Swanson

Attorney at Law

218 6th Ave., Fl 8

Des Moines, IA  50309-4008
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