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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

BENJAMIN ADAM CREIGHTON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :           File Nos. 5024568/5024569
SAUER-DANFOSS,
  :



  :                 A R B I T R A T I O N

Employer,
  :



  :                      D E C I S I O N

and

  :



  :

SENTRY INSURANCE,
  :



  :     Head Note Nos.:  1802; 1803; 

Insurance Carrier,
  :                                  2001; 2500

Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE

Benjamin Creighton, claimant, filed petitions in arbitration seeking workers’ compensation benefits from the above named defendants as a result of injuries which allegedly occurred on September 18, 2006 (file number 5024569) and/or on March 28, 2007 (file number 5024568) which allegedly arose out of and in the course of his employment.  The case was heard and fully submitted in Des Moines, Iowa on November 13, 2008.  The evidence in the case consists of the testimony of claimant and Jon Finnegan as well as claimant’s exhibits 1 through 12 and defendants’ exhibits A through D.  
ISSUES


In file number 5024569 the parties presented the following issues for resolution in the case:


Whether claimant sustained an injury on September 18, 2006 which arose out of and in the course of his employment;


Whether this alleged injury is the cause of other temporary disability during a period of recovery or a cause of permanent disability;


The commencement date for any permanent partial disability benefits awarded;


Whether claimant is entitled to a running award of temporary total disability benefits;


Whether claimant is entitled to be reimbursed for medical expenses attached to the hearing report and whether those expenses are causally connected to the alleged work injury;


Whether claimant is entitled to alternate medical care under Iowa Code section 85.27; and


Whether an employer-employee relationship existed at the time of the alleged injury.


In file number 5024568 the parties presented with the following issues for resolution in the case:


Whether claimant sustained an injury on March 28, 2007 which arose out of and in the course of his employment;


Whether this injury is the cause of other temporary disability or permanent disability;


The commencement date for any permanent partial disability benefits;


Whether claimant is entitled to a running award of temporary total disability benefits;


Whether claimant is entitled to payment of medical expenses and whether those expenses are causally connected to the work injuries; and


Whether claimant is entitled to alternate medical care under Iowa Code section 85.27.


The parties stipulated as to the gross weekly earnings, marital status and allowed exemptions for both alleged injuries and the parties also stipulated that if permanent disability is found to have been caused by either injury it will be evaluated industrially.  It was further stipulated that claimant was off work from July 17, 2007 up to the time of the hearing.

It was also stipulated by the parties that defendants believe that the 2006 date of injury occurred prior to the time that claimant was an employee of Sauer-Danfoss.

FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony of the witnesses and considered the evidence in the record finds that:

Benjamin Creighton, claimant, was 37 years old at the time of the hearing.  Claimant testified he completed the 11th grade in high school but left school after that time.  He has no other education.  Claimant is dyslexic as well as having dysgraphia.  Claimant indicated that his dyslexia was the reason for him not finishing school.  Dysgraphia causes claimant to write backwards and to switch letters around.

Claimant’s prior employment has involved doing kitchen work, being a machine operator which stuffed envelopes, maintaining and washing cars for a car dealer, and being a dishwasher and prep cook.  As a dishwasher claimant testified he handled up to 60 pound tubs of dishes.  Claimant also worked as a machine maintenance and repair person which caused him to lift a lot and also to use wrenches and pry bars.  Claimant also performed a job running a chain saw and shoveled snow.  

Claimant applied through Manpower and was assigned to work for Sauer-Danfoss, defendant employer.  Sauer-Danfoss does have a contract with Manpower to provide temporary employees to perform duties at its plant.  Exhibit 9 is the contract between Manpower and Sauer-Danfoss.  


Claimant testified he was placed at jobs with the employer through Manpower in February of 2006.  Jon Finnegan, who is the employer’s human resources team leader, testified that employees hired by Manpower are paid through Manpower and that there is a Manpower representative on the site if the employer has problems with a temporary employee.  The employer does not have the ability to end the employment of a Manpower employee but can ask Manpower for that employee to be reassigned.  The employer does oversee the performance of the temporary employee and Manpower has workers’ compensation insurance coverage for any injuries that occur to Manpower employees while they are on the premises of the employer.  

Claimant testified that while he worked as a Manpower employee for the employer a supervisor of the employer set claimant’s hours and told claimant what to do.  Also all the equipment and tools he needed for the job were provide by the employer and not Manpower.


Claimant filled out an application for a job with the employer on March 23, 2006.  (Exhibit 6, page 1)  On June 9, 2006 a letter was written to claimant from the employer with an offer of employment as a production operation technician (POT) with claimant’s starting date of employment to be June 12, 2006 at a starting rate of pay of $11.60 an hour.  (Ex. 6, p. 2)  Claimant testified he began orientation with the employer on June 12, 2006.  

It was claimant’s testimony that a supervisor for the employer prior to June 12, 2006 asked claimant to work on a machine known as an A55 cascade machine.  Claimant testified that Manpower employees are not allowed to work on this machine.  Mr. Finnegan acknowledged that this was in fact the case.  While working on that machine claimant testified he handled pieces weighing 45 to 50 pounds.  Also while working on that machine prior to June 12, 2006, claimant testified that he developed soreness in his right shoulder.  He spoke with a supervisor for the employer about this but he was not sent to a doctor thereafter.  It was claimant’s testimony that the pain he had came and went and he considered it to be a strain.  


After beginning his employment with the employer claimant was sent to Minneapolis as part of his training process.  For this reason and also the fact that he did not have health insurance, claimant did not see a doctor concerning his right shoulder complaints until he saw Thomas Zimmerman, M.D., on September 18, 2006.  Dr. Zimmerman indicated a history from claimant of claimant having right shoulder pain for six weeks and that it had started while he had been doing a lot of lifting of 65 pound objects at work for two weeks.  Dr. Zimmerman offered the assessment of right shoulder pain that was likely bursitis and tendonitis and indicated he advised claimant to limit work activities and not to do work above shoulder if possible.  (Ex. 2, p. 1)  

Claimant testified that although his right shoulder continued to be sore off and on it did not prevent him from doing his work and he did not miss work because of this.  Claimant further testified he had no symptoms of numbness or tingling down his right arm.  


In March of 2007 claimant was at a job which involved him repetitively reaching with his right hand and arm to get parts which he soldered with his right hand.  Claimant acknowledged that each of these pieces weighed approximately one ounce.  In doing this job on either March 26 or March 27, 2007 claimant reached to grab a piece which weighed approximately one ounce and at that point he felt a pop in his right shoulder.  It was claimant’s testimony that this was the first time he had felt this kind of sensation.  He also had numbness in two fingers on his right hand as well as increased shoulder pain.  He testified that he spoke with his supervisor, Ryan Evans about this.

Ryan Evans was deposed on September 29, 2008.  He testified that in 2007 claimant was under his supervision.  Mr. Evans agreed that claimant told him about having a shoulder problem close to March 28, 2007 but Mr. Evans could not recall claimant telling him how claimant hurt his shoulder.  (Ex. 12, pp. 11-13)  Mr. Evans also testified that he had a year-end evaluation with claimant on March 26, 2007.  He and claimant did not have any discussion about claimant’s right shoulder.  Mr. Evans testified that claimant’s job was the lightest duty job that the employer had.  (Ex. 12, pp. 20-21, 27)

Claimant was sent for treatment at the McFarland Clinic in Ames.  Claimant filled out a workers’ compensation authorization and intake form on March 28, 2007.  It was indicated thereon that claimant hurt his right shoulder on March 27, 2007 injuring it at work.  A question was asked if claimant had injured the right shoulder before and the question was answered “no.”  (Ex. 3, p. 5) 

Claimant was seen by a physician assistant, Michael Schnurr, on March 28, 2007.  Claimant indicated that he had initially hurt his right shoulder in 2006 while doing training in Minneapolis, that he saw his regular doctor at that time and that the right shoulder had gotten better but now it was worse.  Mr. Schnurr indicated that claimant’s right shoulder pain was consistent with the work-related condition supported by history and physical findings.  Claimant was put on lifting, pushing and pulling restrictions with the right arm and was not to do any above shoulder height work.  (Ex. 3, p. 5)  

On April 18, 2007 claimant was seen by Charles Mooney, M.D., at the McFarland Clinic.  Dr. Mooney indicated that he had reviewed the mechanism of claimant’s injury and that claimant did not have one.  Claimant told Dr. Mooney that his job was assembly work but that he, claimant, did not do a significant amount of extended arm reaching, lifting or overhead work in that job.  Dr. Mooney indicated that the causation of claimant’s problem was undetermined and the etiology of claimant’s symptoms was unclear.  He injected claimant’s right shoulder, provided medication and sent claimant to physical therapy.  (Ex. 3, pp. 9-10)

Claimant was then told by the employer that his injury was not being accepted and that any medical treatment he received would be on his own.  He then returned to Dr. Zimmerman on May 8, 2007.  Dr. Zimmerman noted his previous history of claimant’s right shoulder problems from September 18, 2006.  Claimant informed Dr. Zimmerman of his recent treatment by Dr. Mooney but claimant stated he continued to have severe right shoulder pain which limited claimant’s ability to work more than 20 minutes each hour.  Dr. Zimmerman stated that claimant had an apparent work-related injury and could have a rotator cuff tear.  As a result Dr. Zimmerman ordered a right shoulder MRI.  Dr. Zimmerman indicated that he viewed claimant as motivated to return to work and that claimant wished to do so as he really liked the job he was doing but that he could not continue to do the job based on the amount of pain claimant was having.  (Ex. 2, p. 3)  The MRI was performed on May 22, 2007.  (Ex. 2, p. 4)  


Dr. Zimmerman then referred claimant to David Sneller, M.D., who saw claimant on May 30, 2007.  Dr. Sneller indicated the following:  “He notes he became sore at work but had no discrete injury at work.”  Dr. Sneller reviewed the MRI and as a result Dr. Sneller did not believe claimant had a full thickness rotator cuff tear.  Dr. Sneller suggested continued conservative care involving injections and physical therapy however claimant stated he had been off work, needed to get back to work and wanted to consider surgery instead.  (Ex. 3, p. 16)  As a result Dr. Sneller performed surgery on June 8, 2007.

Dr. Sneller’s operative report of that date indicated that he performed a right shoulder arthroscopic decompression and offered a post operative diagnosis of right shoulder impingement syndrome.  He did view claimant’s interior shoulder finding no tears and that the bursal cuff was normal.  Claimant did have a small spur at the anterior acromion, which Dr. Sneller smoothed using a shaver.  Dr. Sneller also released the coracoacromial ligament.  (Ex. 4, p. 4)  

Claimant testified that the surgery did not help with his right shoulder pain but it did lessen the numbness he had in the fingers of his right hand.  

Claimant testified he tried to work on July 2, 2007 but the right shoulder pain he had caused him to leave work early.  Claimant saw Dr. Sneller on July 16, 2007 with Dr. Sneller noting claimant indicating that due to his continued right shoulder pain claimant did not believe he was able to continue doing his job.  Dr. Sneller noted that although claimant had good shoulder range of motion that he discussed with claimant that claimant may have to change jobs noting the following:  “I agree I do not think he is going to be able to do that repetitive type work.  He is a poorly conditioned individual.”  Dr. Sneller stated claimant possibly could do telemarketing work or a sit-down job due to claimant’s large size.  Dr. Sneller could not approve any more time off of work.  He noted claimant either had to make an attempt to return to work with the employer or find a new line of work.  (Ex. 3, p. 19)

Claimant testified he saw the employer on July 17, 2007 informing his supervisor he was not able to perform his assigned duties.  Mr. Evans testified that claimant was discharged from the employment for not being able to perform the essential functions of claimant’s job as well as for claimant’s attendance.  (Ex. 12, 40)  


Claimant applied for and received unemployment benefits after his discharge and he did look for work during that time.  Claimant testified he continues to have right shoulder pain and has told perspective employers of his work limitations due to his right shoulder as well as his learning disabilities.  


Dr. Sneller was given questions by the attorney for defendants to answer which Dr. Sneller did on March 26, 2008.  Dr. Sneller indicated he agreed there were discrepancies between the objective findings concerning claimant’s right shoulder and claimant’s continued subjective complaints of pain.  He further agreed that no permanent restrictions were necessary for the right shoulder injury and that there were minimal findings during surgery.  As a result he found no permanent impairment to claimant as a result of his right shoulder problem.  Dr. Sneller stated that his comment on July 16, 2007, for claimant to find a more sedentary type of work, was based on claimant’s large size and the subjective complaints claimant had concerning his right shoulder.  (Ex. 8A, pp 1-2)

Claimant was seen by Paul Puziss, M.D., for an independent medical evaluation on August 18, 2008.  Dr. Puziss offered a history of claimant having right shoulder pain in 2006 with mild sporadic soreness up to March 27, 2007.  Dr. Puziss indicated on that date claimant reported reaching upward to a shelf and feeling a sudden pop in claimant’s right shoulder.  (Ex. 1, p. 2)  Dr. Puziss performed a physical examination and thereafter determined claimant had chronic persistent right subacromial impingement with postoperative right shoulder stiffness, a history of right shoulder strains and morbid obesity.  (Ex. 1, pp. 6-7)  Dr. Puziss opined claimant’s work activities on September 18, 2006 and March 28, 2007 were substantial factors in bringing on claimant’s right shoulder injuries.  He noted claimant was not medically stationary due to claimant needing additional medical treatment on the shoulder as well as additional physical therapy.  As a result he was not able to rate claimant’s permanent impairment.  He did offer work restrictions of claimant not reaching with his right arm above mid-abdominal height and to lift ten pounds occasionally with the right arm.  (Ex. 1, pp. 7-8)

Claimant now lives in Oregon with a friend.  He testified that he has no transportation and he is not able to look for work where he now lives.  If he did have transportation he would look for work.  Claimant testified he does not believe he would be able to do many of the previous jobs he did before because of his continued right arm problems and he does not believe he can do a desk job due to his learning disabilities.  He admitted that he would be able to run a cash register and stock shelves at eye level.
REASONING AND CONCLUSIONS OF LAW


As it relates to file number 5024569 the date of the injury pled is September 18, 2006.  This is the date claimant first sought medical treatment after the injury that occurred prior to June 12, 2006.  It is concluded that claimant did not sustain an injury on September 18, 2006 but that in fact it did occur prior to June 12, 2006.  That being the case the first issue to be resolved is whether or not claimant was an employee of Sauer-Danfoss at that time.  Section 85.61(11) provides in part:

"Worker" or "employee" means a person who has entered into employment of, or works under contract of service, express or implied, or apprenticeship, for an employer. . . .

It is claimant's duty to prove, by a preponderance of the evidence, that claimant or claimant's decedent was an employee within the meaning of the law.  Where claimant establishes a prima facie case, defendants then have the burden of going forward with the evidence which rebuts claimant's case.  The defendants must establish, by a preponderance of the evidence, any pleaded affirmative defense or bar to compensation.  Nelson v. Cities Serv. Oil Co., 259 Iowa 1209, 146 N.W.2d 261 (1967).

Factors to be considered in determining whether an employer-employee relationship exists are:  (1) the right of selection, or to employ at will, (2) responsibility for payment of wages by the employer, (3) the right to discharge or terminate the relationship, (4) the right to control the work, and (5) identity of the employer as the authority in charge of the work or for whose benefit it is performed.  The overriding issue is the intention of the parties.  Where both parties by agreement state they intend to form an independent contractor relationship, their stated intent is ignored if the agreement exists to avoid the workers' compensation laws, however.  Likewise, the test of control is not the actual exercise of the power of control over the details and methods to be followed in the performance of the work, but the right to exercise such control.  Also, the general belief or custom of the community that a particular kind of work is performed by employees can be considered in determining whether an employer-employee relationship exists.  Caterpillar Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971); Nelson, 259 Iowa 1209, 146 N.W.2d 261; Lembke v. Fritz, 223 Iowa 261, 272 N.W. 300 (1937); Funk v. Bekins Van Lines Co., I Iowa Industrial Commissioner Report 82 (App. December 1980).


Claimant contends that even though his official start date for the employer was not until June 12, 2006, when claimant was assigned to the A55 cascade machine, on which he injured himself, he was in effect an employee of defendant employer.  That is because Manpower employees were not supposed to work on that machine.  


In reviewing exhibit 9, which is the contract between Manpower and Sauer-Danfoss the undersigned concludes that Manpower was in fact the employer of temporary employees such as claimant up until such an employee made application for full-time employee with Sauer-Danfoss.  Although claimant worked at Sauer-Danfoss’ company and was under the supervision of a supervisor for that company claimant was paid by Manpower and also would have been removed from the job by a Manpower representative.  Further, Manpower had a representative on site and did have workers’ compensation insurance for individuals who were injured on jobs to which they were assigned on a temporary basis.  It is concluded that claimant has not established that there was an employer-employee relationship as of the time of the injury that occurred prior to June 12, 2006.  Therefore claimant would not be entitled to any weekly benefits or medical expenses to be paid as a result of an injury prior to June 12, 2006.  

It is noted that even if an employment relationship had been found based on claimant’s own testimony that which occurred in June of 2006 was not long lasting.  He only sought treatment one time and further he did not miss any work.  This leads the undersigned to conclude that claimant did not sustain any temporary or permanent disability as a result of that alleged injury.  

File number 5024568 pertains to an alleged injury date of March 28, 2007.  The testimony would indicate that this injury occurred either on March 26 or March 27, 2007.  There is no dispute that as of that time claimant was employed by Sauer-Danfoss.  The first issue to be resolved is whether in fact claimant sustained an injury on either March 26, or March 27, 2007 which arose out of and in the course of his employment.  
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.


Claimant contends that on either of those two dates in March 2007, while he was engaged in his assembly line work, he raised his right arm to get a piece of material that weighed one ounce.  During that time claimant testified he heard a pop in his right shoulder and then had increased right shoulder pain along with numbness into his right fingers.  However none of the individuals who treated claimant after this alleged injury noted this particular mechanism of injury.  In fact Dr. Mooney indicated that the causation of claimant’s problems were undetermined and that the etiology of claimant’s symptoms were unclear.  In fact the history given to these physicians was of the problem claimant had with his right shoulder in 2006.  Dr. Sneller on his first visit with claimant noted claimant’s problem began at work but that claimant had no discrete injury at work.  

Claimant contended at hearing that although none of these medical providers noted this injury that he described having in March of 2007 that he in fact told the physician assistant, Dr. Zimmerman, Dr. Mooney and Dr. Sneller of it.  


It is noted that Dr. Zimmerman and Dr. Sneller are physicians that claimant chose after the employer indicated that they would no longer accept the injury.  Although it could be argued that the physician assistant and Dr. Mooney, who were chosen by the employer, may have not completely noted the history of claimant’s injury correctly, this would not appeared to apply to either Dr. Zimmerman or Dr. Sneller.  The fact that claimant did not report the type of injury he now contends he has, which he also reported to Dr. Puziss, does lead to the conclusion that there is inconsistency in claimant’s testimony as to whether in fact claimant sustained the type of injury he says he sustained in March of 2007.  Mr. Evans, his supervisor, indicated that although claimant reported having a right shoulder problem in March 2007 claimant, based on Mr. Evans’ recollections, did not tell Mr. Evans how he had hurt his shoulder.

It is therefore concluded claimant has not borne his burden of proof to establish that he sustained an injury on either March 26 or March 27, 2007 which arose out of and in the course of his employment.


Although no further conclusions need to be made as it relates to the other issues in this case it is noted by the undersigned that based on the fact that Dr. Sneller, who actually viewed claimant’s shoulder during the arthroscopic surgery, determined that there were no objective reasons for claimant’s continued subjective pain complaints.  Therefore the undersigned would in all likelihood have determined that claimant does not have any temporary or permanent disability based on this alleged injury in March of 2007.  
ORDER


THEREFORE IT IS ORDERED:


That in file numbers 5024568 and 5024569 claimant shall take nothing and his petitions are dismissed.


That each side shall pay their own costs of this action pursuant to rule 876 IAC 4.33.


Signed and filed this 20th day of January, 2009.

     



                          __________________________________



                                             
      STEVEN C. BEASLEY
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Copies To:
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Attorney at Law
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Waterloo, IA  50704-2696

Mr. Mark A. Bosscher

Attorney at Law

PO Box 9130

Des Moines, IA  50306-9130
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