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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

BRIAN WELLS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5011855

CLEAN AIR FILTER,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

TRAVELERS INSURANCE,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1100; 1402.30;


Defendants.
  :                   1402.40; 1801; 1803; 2501

______________________________________________________________________

STATEMENT OF THE CASE 


Brian Wells, claimant, filed a petition in arbitration seeking workers' compensation benefits from Clean Air Filter, and its insurer, Travelers Insurance, as a result of an injury he allegedly sustained on March 14, 2003 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Council Bluffs, Iowa, on July 19, 2005.  The evidence in this case consists of the testimony of Marthann Kohl-Fuhs, claimant, Randy Stolz, Deb Wehr, Michael R. “MC” Schmitz, Karen Steinkuehler, Eugene Ahrenholtz, Michael P. “Doc” Schmitz and claimant’s exhibits 1 through 8 and defendants’ exhibits A through C.  


At the hearing claimant made an oral motion to amend the injury date to March 14, 2003.  Defendants did not resist the motion and it was orally granted at the hearing.


At the hearing the defendants were ordered to file a transcript of the hearing.  The transcript was filed August 5, 2005.

ISSUES 

1. Whether claimant sustained an injury on March 14, 2003, which arose out of and in the course of employment; 

2. Whether the alleged injury is a cause of temporary disability and, if so, the extent; 

3. Whether the alleged injury is a cause of permanent disability and, if so,; 

4. The extent of claimant’s industrial disability; 

5. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.

FINDINGS OF FACT 


The deputy workers' compensation commissioner having heard the testimony and considered the evidence in the record finds that:


Brian Wells, claimant, called Marthann Kohl-Fuhs, Randy Stolz (Claimant’s cousin, Transcript, page 95) and Deb Wehr (Claimant’s significant other, Tr., p. 100) to testify on his behalf.  Clean Air Filter, Inc. and Travelers Insurance, defendants, (hereinafter collectively Clean Air Filter) called Michael R. “MC” Schmitz, (hereinafter MC), Karen Steinkuehler, Eugene Ahrenholtz and Michael P. “Doc” Schmitz, (hereinafter Doc) to testify on Clean Air Filter’s behalf.  MC and Ms. Steinkuehler are employees of Clean Air Filter.  (Tr., pp. 127 and 141)  Mr. Ahrenholtz and Doc each own 50 percent of the Clean Air Filter stock and are employees of Clean Air Filter.  (Tr., pp. 152, 165, 172-173, 185)


Claimant was born in 1961 making him 43 years old at the time of the evidentiary hearing.  (Tr., p. 24)  He is a high school graduate.  (Tr., p. 25)  His work experience includes working 20 years in a business pumping hog confinement pits and spreading the contents on fields.  (Tr., p. 26)  Of these 20 years, claimant worked for his father 17 years and was self-employed for 3 years.  (Tr., pp. 26-28)  He worked one year as a tractor and combine mechanic.  (Tr., p. 30)  


In 1981 claimant was involved in a motor vehicle accident and suffered multiple injuries, including a contusion to the right hip, sprain of the neck and lumbar spine.  (Ex. C, pp. 1, 3)  X-rays of the lumbar spine at the time showed loss of “the usual lumbar lordosis probably refering [sic] to muscle spasm.”  (Ex. C, p. 5)  Claimant testified he recovered from the motor vehicle accident without any functional impairment or work restrictions.  (Tr., p. 28)  He began working at Clean Air Filter as a production worker on January 10, 2000.  (Tr., p. 31)  Clean Air Filter is in the business of building chemical spray filters.  (Tr., pp. 31, 173)  MC described the work as “very light” with the heaviest finished filter weighing 15 pounds.  (Tr., p. 138)


On March 14, 2003 (Friday), claimant and MC were unloading a piece of equipment from the back of a truck.  (Cl’s testimony and MC’s testimony, Tr., pp. 37 and 129)  Claimant testified while doing so he twisted and something in his lower back popped.  (Tr., p. 37)  MC was operating a forklift at the time.  (Tr., pp. 37, 129-130)  MC testified that claimant did not indicate to him at the time claimant had hurt his back.  (Tr., pp. 129-130)  Claimant testified he experienced severe pain and his leg started going numb.  (Tr., p. 38)  At the time claimant was earning $17.50 per hour and worked 36‑40 hours per week at Clean Air Filter.  (Ex. A, p. 1)  Claimant did not enter into a work daily diary any mention of the incident but testified the diary was for the purpose of designating what was built or work done.  (Tr., pp. 39-40; Ex. B, p. 3)  


Claimant, Mr. Stolz and Ms. Wehr all testified that the weekend after March 14, 2003 claimant was in pain, used ice and took showers.  (Tr., pp. 38-39, 53, 67, 96-98, 103‑104)


Claimant returned to work the next workday (Monday) after the weekend and worked that week.  (Tr., pp. 40, 42; Ex. B, pp. 4-5)  Ms. Wehr testified that during the week of March 17, 2003, she and claimant would leave work and go home during their breaks to put ice on his back and for him to take a hot shower.  (Tr., pp. 104-105)  Ms. Steinkuehler who was in charge of employee time cards testified she recalled the icing and hot showers because claimant and Ms. Wehr would be late returning to work.  (Tr., pp. 147-148)  Ms. Steinkuehler could not recall when this happened, however.  (Tr., p. 147)  


On Saturday, March 22, 2003, claimant helped MC and three other individuals move a 350‑pound shed off a trailer and set it on the ground.  (Tr., pp. 68, 131-132)  This apparently occurred at MC’s residence.  MC testified he could not recall noticing anything different about claimant’s behavior while moving the shed.  (Tr., p. 132) 


On Monday, March 24, 2003, claimant complained of back pain to Mr. Ahrenholtz and Mr. Ahrenholtz referred him to Mike Kenkel, D.C.  (Tr., pp. 43, 168)  Claimant first saw Dr. Kenkel on March 24, 2003 and Dr. Kenkel took claimant off work.  (Tr., p. 44; Ex. 1d-1e(1))  The history Dr. Kenkel noted on March 24, 2003 included that claimant had hurt himself helping to unload heavy equipment.  (Ex. 1f(11)).  On March 31, 2003, Dr. Kenkel released claimant to return to light duty work.  (Tr., p. 45; Ex. 1e(3))  On April 4, 2003, Mr. Ahrenholtz wrote a letter to Dr. Kenkel indicating after claimant had returned to light duty work on April 3, 2003 he had been unable to work because of intense pain.  (Ex. 1a)  Dr. Kenkel’s note on April 10, 2003 states claimant reported “feeling best he has felt in 2 yrs, No numbness in arms and legs.”  (Ex. 1g(4))  On April 17, 2003, Dr. Kenkel released claimant to return to regular work without restrictions effective April 18, 2003.  (Ex. 1b(2) and 1e(4))  April 17, 2003 was the last time claimant was treated by Dr. Kenkel.  (Ex. 1g(4)


On May 5, 2003, Doc terminated Ms. Wehr’s employment.  (Tr., pp. 47, 76, 114, 116‑117 and 125)  The termination upset claimant and he walked off the job and has not returned to work at Clean Air Filter since.  (Tr., pp. 47-49, 76-77, 116‑118, 136, 183‑184)


In a letter dated May 21, 2003, Dr. Kenkel responded to a letter from claimant’s attorney and wrote that on March 24, 2003, claimant reported his severe low back pain started after lifting heavy equipment at work.  (Ex. 1c(1))  Dr. Kenkel also wrote in the May 21, 2003 letter that claimant’s diagnosis was sacroiliac sprain/strain with radiculitis, lumbar disc degenerative and muscle fasciitis and it was “difficult to access the severity of this injury into his overall condition.”  (Ex. 1c(1-2))


After leaving employment at Clean Air Filter, claimant found part-time work, working 20-25 hours a week in the “busy season” driving farm equipment from farm to farm for two to three weeks.  (Tr., pp. 49-50, 57, 77‑79)  Claimant “kind of bartered back and forth” for the pay for the work.  (Tr., p. 78)  Claimant sought medical treatment from S. A. Markham, D.O., in February 2004.  (Tr., p. 50 and Ex. 2b)  Claimant testified he did not seek medical attention between May 5, 2003 and February 2004 because he did not have the money to do so.  (Tr., p. 52)  Dr. Markham referred claimant to P. K. Narotam, M.D., a neurosurgeon.  (Tr., p. 50)  Dr. Markham noted on February 12, 2004 that based on what claimant told him claimant’s low back pain was the result of the incident at work.  (Ex. 2b(1-2))


Dr. Narotam first saw claimant on June 30, 2004.  (Ex. 3b(1))  The history claimant gave Dr. Narotam was that he felt a pop in his back on March 16, 2003 while maneuvering a 1500‑pound piece of metal while a colleague was working on the forklift.  (Ex. 3b(1))  On June 30, 2004, Dr. Narotam made an assessment of a “significant amount of mechanical low back pain with pseudo radicular pain without neurological deficit” and ordered an MRI.  (Ex. 3b(1))  An MRI of the lumbar spine on July 6, 2004 showed a small left L4-L5 posterolateral tear with minimal associated bulge.  (Ex. 3c)  Dr. Narotam prescribed a back brace for claimant.  (Tr., p. 51 and Ex. 3c)  In a letter dated September 3, 2004, Dr. Narotam wrote Dr. Markham that the external arthrosis (taken to mean back brace) had given claimant significant support for severe mechanical low back pain, that the claimant had “features of intractable mechanical low back pain due to discogenic disease” and that in “view of his significant disability, I have offered the patient pedicle screw fixation and posterior/lateral fusion.”  (Ex. 3b(2))


On September 5, Ms. Kohl-Fuhs wrote claimant’s attorney that Doc had called her a couple of months prior asking her to testify against claimant and Doc “suggested” that she testify she saw claimant fall off a bar stool in a drunken state during the break‑up of his marriage.  (Tr., p. 20 and Ex. 8)  Ms. Kohl-Fuhs is a bartender at a bar in the town where claimant resides.  (Tr., pp. 18-19)  Ms. Kohl-Fuhs described claimant’s visits to the bar as “regularly.”  (Tr., p. 19)  Claimant admitted to drinking a six-pack three times a week.  (Tr., p. 34)  Ms. Kohl-Fuhs testified she had never seen claimant fall off a barstool.  (Tr., p. 21)  Claimant denied he had ever fallen off a barstool.  (Tr., p. 34)  Doc testified that he had asked Ms. Kohl-Fuhs if she remembered when claimant had fallen off a barstool because that was the night he drove claimant home because he was too inebriated to drive himself.  (Tr., p. 189)  Doc also testified that he was there and saw claimant fall off the barstool.  (Tr., p. 199)  If Doc’s account is correct, it is unclear from the record when these events may have happened.  (Tr., pp. 189-193)  


In a letter dated September 14, 2004, Dr. Narotam wrote claimant’s attorney:  

Your description of his injury is fairly consistent to my records.  I believe that in view of the fact that the patient did not have any symptoms prior to his injury and that lifting this heavy weight was a causative and a substantial factor in producing his present symptoms.  I believe that the patient will be unable to perform any form of work if he continues in his present state.  Although surgery may not provide him complete relief and return to his previous job, I believe it will provide him a reasonable chance of at least performing light duties.  Under the current circumstances and the degree of his disability, Mr. Wells is unable to gain useful or any productive employment.  In order to determine his functional impairment should he not undergo surgery, the patient will require a functional capacity evaluation to determine this.  Should you require any further information please contact my office.  

(Ex. 3a(3))


Clean Air Filter requested that claimant be seen by Eric Phillips, M.D., an orthopedic surgeon, for an independent medical examination.  (Tr., pp. 53‑54)  In his report dated December 2, 2004, Dr. Phillips noted a history of claimant injuring himself when he was bent over getting a heavy piece of equipment out of the back of a truck.  (Ex. 4a(1))  Dr. Phillips reviewed medical records and examined claimant.  (Ex. 4a(1-4))  Regarding claimant’s low back condition Dr. Phillips advised claimant to stop smoking and did not believe claimant was a surgical candidate.  (Ex. 4a(4))  Dr. Phillips responded to questions from Clean Air Filter’s attorney and wrote in his December 2, 2004 report:  

Brian’s pre-existing back condition is not well defined to me.  Brian admits to having had a back strain treated in 2002 with loss of only a few days of work.  Thereafter, he was able to return to full duty without difficulties.  He apparently has not been able to return to baseline, has [sic] he has continued difficulties.  One would expect that he would return to baseline, however, he does continue to utilize nicotine products and has multiple levels of mild degenerative disease.

. . . I believe this patient sustained a lumbar strain superimposed upon degenerative conditions of his lumbar spine.  

. . . He is also utilizing nicotine products on a chronic basis, which would prohibit him from having successful outcome on a high percentage basis from any surgical procedure.  Non-operative treatments for his back once neurology clearance has occurred would include smoking cessation and a course of strengthening and stretching his back muscles and trunk muscles.

Has Mr. Wells achieved maximum medical improvement?  Answer:  No. 

. . . At this time, I do not believe he has sustained any obvious structural lesions.  He would have at best no greater than a 5% impairment solely due to the events of March 24, 2003.

. . . Once this patient undergoes neurologic clearance and no neurologic lesions are disclosed, then I believe he should undergo a functional capacity assessment to determine his final return to work restrictions. . . .  The restrictions then would be attributed to his work injury.  

(Ex. 4a(4-5))


Claimant and Ms. Wehr effectively testified that Dr. Phillips’ primary concern was the fact that claimant smoked.  (Tr., pp. 53, 109‑110)


Dr. Phillips referred claimant to John Goldner, M.D., a neurologist, for a consultation regarding the possibility of peripheral nerve problems or other neurologic abnormalities.  (Ex. 5a(1))  Dr. Goldner took claimant’s history and examined claimant on February 2, 2005.  (Ex. 5a(1-2))  The history included claimant attempting to move a heavy piece of equipment out of a truck.  (Ex. 5a(1))  Dr. Goldner’s impressions in his February 2, 2005 report included: 

[Claimant] presents with evidence on the examination to suggest a neuropathic process that is either a peripheral neuropathy or a cord lesion above the lumbar spine. . . .  The patient’s complaint of low back pain and the associated radiating numbness down his legs that began within 72 hours of his accident of March 16, 2003, are in my opinion related to the accident of March 16, 2003. . . .  My opinion would be consistent with that of Dr. Phillips as I suspect that a fusion of the lumbar spine likely will be of no benefit to the patient’s current symptomatology.  His neurologic symptoms which are documented by sensory findings and the absent ankle jerks bilaterally mentioned above, are in no way related to the accident or March 16, 2003.  These clearly need further investigation and this should be done through Dr. Markham or other treating physicians including the neurosurgeon on Creighton University or one of his neurological colleagues.  If these studies would show a “treatable” cause of his numbness and other symptoms including the vibratory sense loss, urinary urgency, etc. appropriate treatment should be instituted.  

(Ex. 5a(2-3) 


Defendants referred claimant for a functional capacity evaluation on March 2, 2005.  (Ex. 6a(1))  In a report dated March 11, 2005, the evaluator found that the tests results were invalid and it was not possible to outline accurate restrictions for claimant relative to a musculoskeletal low back injury.  (Ex. 6a(1-2))  The evaluator found the tests results invalid based on inconsistent effort relative to musculoskeletal functions.  (Ex. 6a(2))  Claimant reported to the evaluator an injury to his lower back while attempting to move a large piece of metal.  (Ex. 6a(3)).  The evaluator noted that claimant had not worked since May 2003 when he was terminated from his position at Clean Air Filter.  (Ex. 6a(4))


In a “to whom it may concern” letter dated May 3, 2005, Dr. Markham wrote: 

[Claimant] had a previous back injury in 2002, however, he had no persistent or chronic pain syndrome until the incident at wok dated March 24, 2003.  It is my opinion that his pain is a result of that injury, and although it is a chronic mechanical back pain, he is without dramatic findings on MRI and it has been recalcitrant to conservative therapies.  I agree with Dr. Narotam that back surgery may offer him some improvement and hopefully increase his ability to perform his activities of daily living.

I have just monitored Mr. Wells’ case from the periphery and would bow to the greater expertise of the specialist involved; however, the facts remain that his pain was not present until the incident occurred and it has been chronic since that time.  If surgery is his only option at this time, certainly if I were in his place I may pursue that with hopefully a chance of some recovery. 

(Ex. 2a)


Claimant has incurred medical expenses for the lumbar MRI on July 6, 2004 ($1,370.00); Dr. Kenkel’s treatment ($652.44); Dr. Markham for backache on April 11, 2005 ($68.00); a back brace prescribed by Dr. Narotam ($493.06); and two office visits to Dr. Narotam on June 30, 2004 and September 3, 2004 ($90.00 + $53.00 = $143.00).  (Ex. 7)  These were for treatment of claimant’s lower back.  (Ex. 7)  The total of these bills is $2,736.50.  The evidence also contains billings for treatment by Dr. Markham and a Dr. Harris for, among other things, chest x-ray and “remove skin foreign body” ($525.50).  These billings were not for treatment of claimant’s lower back.  


At the time of the hearing claimant was wearing the back brace prescribed by Dr. Narotam.  (Tr., 51)  Claimant and Ms. Wehr testified that he wears the brace everyday and claimant testified he does not feel good if he is not wearing it.  (Tr., pp. 51-56, 108)  Claimant testified he continues to have low back pain.  (Tr., p. 56)  He has trouble walking distances and difficulty sleeping.  (Tr., pp. 57‑58)  Claimant testified on cross-examination that his work at Clear Air Filter was light enough that he could have continued working there if he had not walked off the job.  (Tr., pp. 76-77)  Since claimant left the job at Clean Air Filter, no one at Clean Air Filter has contacted him to return to work there.  (Tr., p. 48)

CONCLUSIONS OF LAW 


The first issue to be resolved is whether claimant sustained an injury on March 14, 2003 which arose out of and in the course of his employment. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).


On March 14, 2003, according to both claimant and MC, they were moving a piece of heavy equipment at work.  Multiple medical care providers (Dr. Kenkel, Dr. Narotam, Dr. Phillips and Dr. Goldner) and the functional capacity evaluator all have recorded an event essentially the same as described by claimant and MC.  No other explanation why claimant sought medical treatment on March 24, 2003, ten days after the alleged injury, can be found in the record.  It is unclear if and when the falling off the barstool incident may have occurred.  Although it is a little unsettling that claimant did not seek medical treatment until after moving a shed with MC and others on March 22, 2003 in non‑work activity, it cannot be said from this record that claimant sustained any injury while moving the shed.  Both Ms. Wehr and Ms. Steinkuehler corroborated that claimant used ice and took hot showers for an injury shortly after March 14, 2003.  Claimant clearly had not had medical treatment for some time prior to March 14, 2003 and was working full time as of March 14, 2003.  He had medical treatment on March 24, 2003 and was taken off work.  When all the evidence in the record is considered claimant has proved he sustained an injury on March 14, 2003 that arose out of and in the course of his employment.  


The next issues to be resolved are whether the alleged injury is a cause of a temporary disability and, if so, the extent.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33(1). 

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


On March 24, 2003, Dr. Kenkel took claimant off work for treatment of his low back condition.  On March 31, 2003, Dr. Kenkel released claimant to return to light duty work.  Claimant is entitled to temporary benefits for the period March 24, 2003 to March 30, 2003.  There is no indication in the record claimant’s earnings were reduced during his work on light duty.  Claimant has failed to prove he is entitled to temporary partial disability benefits for the period March 31, 2003 to April 16, 2003.  


On April 17, 2003, Dr. Kenkel released claimant to return to work without restrictions.  Claimant returned to work and continued to work until May 5, 2003 when he walked off the job because Ms. Wehr was fired.  Following claimant’s walking off the job and quitting his employment no doctor took claimant off work until Dr. Narotam wrote on September 14, 2004 that claimant was unable to perform any work.  Claimant’s job was light duty and he had done it successfully from April 17, 2003 to May 5, 2003.  Claimant has failed to prove he is entitled to temporary benefits for the period April 17, 2003 to September 13, 2004.  


On September 14, 2004, Dr. Narotam thought claimant was unable to perform any work.  When Dr. Phillips saw claimant on December 2, 2004, he did not think claimant was at maximum medical improvement.  No doctor after September 14, 2004 has released claimant to return to work or opined he is medically capable of returning to work substantially similar to work performed at the time of the injury.  Claimant has proved he is entitled to temporary benefits from September 14, 2004.  Unfortunately for final resolution in this case there is no indication when claimant’s period of temporary disability will end.  Claimant is entitled to a running award of temporary weekly benefits.  


The next issue to be resolved is whether the alleged injury is a cause of permanent disability.  The law regarding burden of proof and causation cited above is applicable but will not be repeated.  


There is disagreement between Dr. Narotam and Dr. Markham and Dr. Phillips and Dr. Goldner what the exact nature of claimant’s condition is and whether surgery might be beneficial.  At this point in time and on this record it cannot be determined whether claimant has or will have a permanent disability.  It also cannot be determined whether claimant’s pain which was characterized by Dr. Markham as chronic, could be resolved through diagnosis and treatment.  At this point in time claimant has failed to prove the injury caused a permanent disability.  Other issues relating to permanent disability are accordingly moot. 


The next issue to be resolved is whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


As found in the findings of fact above claimant has incurred medical expenses in the treatment of his lower back in the amount of $2,736.50.  Clean Air Filter is liable for those expenses.  Also as found above, claimant has claimed expenses that were not for treatment of his lower back.  Claimant’s injury was to his lower back.  Clean Air Filter is not liable for medical treatment for conditions other than his lower back.  

ORDER

THEREFORE, IT IS ORDERED:


That defendants are to pay claimant temporary total disability benefits for the period March 24, 2003 to March 30, 2003 at a rate of three hundred ten and 10/100 dollars ($310.10) per week.  


That defendants shall pay a running temporary disability period at the rate of three hundred ten and 10/100 dollars ($310.10) per week from September 14, 2004 until such time as entitlement ends pursuant to Iowa Code section 85.33 or 85.34.

That defendants shall pay accrued weekly benefits in a lump sum.
That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.


That defendants shall pay medical expenses in the amount of two thousand seven hundred thirty-six and 50/100 dollars ($2,736.50) (MRI, Dr. Kenkel’s treatment, back brace and Dr. Narotam’s office visits).

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00)].
Signed and filed this ____28th_____ day of September, 2005.

   ________________________







   CLAIR R. CRAMER







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Sheldon M. Gallner

Attorney at Law

PO Box 1588

Council Bluffs, IA  51502-1588

Mr. Dennis Riekenberg

Attorney at Law

STE 300, 8805 Indian Hills Dr. 

Omaha, NE  68114-4078
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