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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

RICK ALAN REEFER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5035967

GOLD-EAGLE COOPERATIVE,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

COOPERATIVE MUTUAL INSURANCE,  :



  :                Head Note Nos.: 1803


Insurance Carrier,
  :                                   


Defendants.
  :

___________________________________________________________________


Claimant, Rick Alan Reefer, appeals and defendants, Gold-Eagle Cooperative and Cooperative Mutual Insurance Company, cross-appeal from an arbitration decision filed April 30, 2012 and rehearing decision filed May 9, 2012.  The presiding deputy commissioner found within his decisions that claimant had proven entitlement to temporary partial disability benefits, but denied claimant had proven a permanent disability or entitlement to reimbursement for alternate medical care.  The presiding deputy included a bonus in claimant’s gross-earnings and assessed a penalty pursuant to Iowa Code section 86.13.  Claimant asserts on appeal that the presiding deputy commissioner erred in failing to find that claimant sustained a permanent disability, erred in denying requested medical benefits pursuant to Iowa Code section 85.27, and erred as to the extent of claimant’s temporary disability.  Defendants assert that the findings of the presiding deputy commissioner should be affirmed as to these issues.  Defendants assert on cross-appeal that the presiding deputy commissioner erred by including a bonus in claimant’s gross-earnings.  Claimant asserts that the deputy did not err by including the bonus into claimant’s gross-earnings.  This matter was not fully submitted for consideration on appeal until October 1, 2012. 

  
The arguments of the parties have been considered and the record of evidence has been reviewed de novo. 

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision filed on April 30, 2012 and rehearing decision filed on May 9, 2012 that relate to issues properly raised on intra-agency appeal and cross-appeal without additional comment except as to the bonus issue on cross-appeal.  Defendants’ sole assertion on cross-appeal is that the presiding deputy commissioner erred in including a bonus in claimant’s gross-earnings when calculating the weekly compensation rate.  Defendants point to the factors set forth in Noel v. Rolscreen Co., 475 N.W.2d 666, 668 (Iowa 1991) in consideration of whether a bonus is to be considered regular or irregular.  The division’s interpretation of the very-limited scope of the Noel decision was affirmed by the Iowa Supreme Court which held that the division should not be handcuffed to such a limited inquiry as afforded by Noel but should be afforded a greater ability to apply the law to the facts of each individual case.  Burton v. Hilltop Care Center, 813 N.W.2d 250 (Iowa 2012).  It is disappointing that neither defendants, nor claimant, cite to the precedent within Burton despite its clear applicability to this matter.  As the presiding deputy followed the division precedent which is consistent with Burton it is concluded that the presiding deputy commissioner’s calculation of the weekly compensation rate is affirmed.   
ORDER

IT IS THEREFORE ORDERED that the arbitration decision as modified by the rehearing decision is AFFIRMED.

The parties shall share equally in the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this ____28th _______ day of May, 2013.
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