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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CASSONDRA A. TICKAL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 1275145
PERKINS FAMILY RESTAURANT,
  :



  :
              REVIEW-REOPENING

Employer,
  :



  :                               DECISION
and

  :



  :

BROADSPIRE INSURANCE 
  :

COMPANIES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :        Head Note Nos.:  1804; 2602; 2095
______________________________________________________________________

STATEMENT OF THE CASE

Cassondra A. Tickal has filed a petition for review-reopening from a review‑reopening decision filed June 6, 2006, which awarded 100 weeks of permanent partial disability for an injury to her lower back.  The claimant was awarded 100 weeks of permanent partial disability for her injury to her lower back in an arbitration decision dated November 7, 2000.
This matter was heard on March 4, 2008, and fully submitted on March 27, 2008.  Administrative notice was taken of the prior file, arbitration decision and review‑reopening decision herein.

Claimant's exhibits 1 through 15 and defendant's exhibits A through L were admitted into evidence.  The claimant testified at the hearing.  Both parties submitted briefs.
ISSUES

1. Whether there has been a substantial change in circumstances or condition that was not anticipated at the time of the original arbitration for a reassessment of the extent of the claimant’s permanent partial disability, and if so, the extent of industrial disability.

2. Whether or not the claimant is entitled to healing period disability benefits.

3. Whether the claimant is entitled to reimbursement of medical expenses. 
4. Whether the claimant is entitled to penalty benefits. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The undersigned having considered all of the evidence and testimony in the record finds:

The claimant was 28 years old at the time of hearing.  The claimant has had four surgeries on her back.  At the time of the first review‑reopening hearing in April 2006, the claimant had two back surgeries.  The claimant had back surgery in February of 2007, which the claimant contends is as a result of her work‑related injury and entitles her to a review-reopening.  The defendants dispute that this surgery was as a result of her 1999 work injury and even if it was, it does not entitle the claimant to a review reopening.  The claimant had her fourth back surgery in August of 2007.  Both parties agree this surgery is not related to her work injury.  The prior arbitration decision and review-reopening decisions provide significant details of the claimant’s prior work and medical history.  They will not be repeated here except as to how they relate to the claimant’s current request for review-reopening.  The genesis of the claimants work injury was a slip and fall while at work in 1999.  The prior review-reopening decision held:

On March 31, 2005, Dr. Beck opined that claimant had an additional 2 percent impairment related to her second surgery, restricted her to 30 pounds [lifting] and recommended that she avoid repetitive lifting and bending.  (Ex. 1, p., p.8)  He subsequently reduced her lifting to 20 pounds.  (Ex. 1, p.14)
. . . .

It is expressly found that claimant’s October 2, 1999 work injury was a substantial factor in her disc reherniation at L3-4, which produced both her need for surgery on November 16, 2004, and her additional 2 percent whole person impairment and her reduction of recommended lifting from 50 pounds to 20 pounds.
. . . .

It is expressly found that claimant’s recurrent L3-4 disc herniation and related need for a second surgery were not contemplated at the time of the arbitration hearing and the related decision awarding claimant 100 weeks of permanent partial disability benefits.
. . . .
It is concluded that claimant has established that her recurrent L3-4 disc herniation results from her October 2, 1999 work injury and is a change of condition under which review-reopening of her original award of benefits is warranted.
(Review-Reopening June 2006, pp. 6-7, 10)
The first review‑reopening hearing occurred on April 24, 2006.  At that time the claimant was working at Dimensional Graphics.  Her lifting limitations at the time of the first review‑reopening hearing was lifting no more than 20 pounds and to avoid repetitive lifting and bending.   (Review‑Reopening, June 2006, p. 6) 

The claimant testified that she quit work at Dimensional Graphics in June of 2006 because she was pregnant and very sick.  (Ex. 9, p. 15)  Claimant testified that she checked herself into a drug treatment program in order to avoid using drugs when she was pregnant.  Claimant went to a treatment program in Cedar Rapids, Iowa on August 21, 2006. She was discharged on November 20, 2006.  (Ex. 2)  While in this program the claimant reported increasing low back complaints.  On November 9, 2006, a report of Paul Pickering, M.D., states that the claimant presented today complaining of a great increase in her low back pain.  (Ex 3)  The claimant, while in Dr. Pickering's office, called the office of David Beck, M.D., for treatment.  Dr. Beck's partner Darren Lovick, M.D., did not wish to prescribe any medication to the claimant since he had never seen the claimant as a patient.  (Ex. 4, p. 1)  The claimant went to the emergency room at Mercy Medical Center on November 13, 2006.  Her chief complaint was back pain with an onset of several days ago.  The physical exam by Carl Anderson, D.O., indicated the claimant was not in acute distress and diagnosed left-sided sciatica and found the condition stable and sent the claimant home.  (Ex. 5, pp. 1, 2)  Nurse's notes from the visit indicate the claimant had felt muscle achiness this last week and on Thursday turned and felt a pop.  The notes reflect that the claimant has had trouble walking and has had left leg pain with a history of recent trauma (turning).  (Ex. 5, p. 3)  She was discharged with general instructions and temporary restrictions.  (Ex. E, pp.1, 2-3)

The claimant saw Darren Smith, M.D., on November 15, 2006.  She presented with left leg pain.  His examination was positive for back pain and paresthesia and weakness of the left lower extremity.  (Ex. 6, p. 1, 2)  The claimant saw Dr. Beck on November 22, 2006, Dr. Beck did not perform an MRI due to the fact the claimant was eight months pregnant.  He also noted that patients often have sciatica when pregnant and he recommended she continue on as is and once that the baby was born the pain would probably go away.  (Ex 4, p. 2)  The claimant gave birth on December 24, 2007.  The claimant testified at the hearing and in her deposition that her left leg symptoms were less after the delivery of her child.  The claimant saw Dr. Beck on January 24, 2007 and at that time he recommended an epidural.  The claimant had a lumbar epidural steroid injection on January 29, 2007.  (Ex. 4, pp. 3, 4)  On January 30, 2007, Dr. Beck wrote a letter to claimant's attorney stating that the claimant's recent back pain was not related to her 1999 work injury.  (Ex. 4, p. 6)  On February 4, 2007, the claimant went to emergency room due to her back pain.  Her diagnosis was sciatica.  (Ex. 7B, pp. 1-9)  Claimant saw Dr. Beck on February 5, 2007.  His report indicates a complete foot drop on the right, as well as quadriceps weakness on the right with an absent knee-jerk.  He obtained an MRI that showed a massive disc herniation at the L3-4 on the right compromising the thecal sack and he recommended emergency surgery.  (Ex. 7, p. 7 and Ex. 7C, pp.1-7) 
On February 7, 2007, Dr. Beck wrote a letter to the claimant's attorney stated that the claimant's MRI documented a very huge recurrent disk herniation at L3-4 on the right he stated, "It is my opinion that Ms. Tickals work injury in 1999, at the time she herniated an L3-4 disc on the right substantially contributed to her recent problem in that once you injure a disc you are always susceptible to reinjury and reoccurrence of the disk herniation, which she has now done on 2 occasions."  (Ex. 4, p. 9) 
On June 26, 2007, Dr. Beck wrote the claimant's attorney.  Dr. Beck stated the claimant reached maximum medical improvement (MMI) following her February 5, 2000 surgery on May 1, 2007.  He stated the claimant has an additional 2 percent permanent impairment for her third back surgery.  He stated that it was his belief that the injury was causally connected to her work injury.  (Ex. 4, p. 15)  On July 18, 2007, Dr. Beck stated that the claimant’s permanent restrictions are the same as prior to the most recent surgery that is not lift repetitively lift over 20 pounds and to avoid repetitive lifting and bending.  (Ex. 4, p. 20)  
In April of 2007 the claimant started attending Kaplan University to obtain a paralegal certification.  The claimant expects to graduate in January of 2009.  The claimant testified that her grades have generally been good except for the time she had to take off due to her fourth back surgery.  Claimant testified that she is not certain that she will be able to work once she obtains her paralegal certification.  She testified that the professors allow her to move about the classroom.  She was not certain that given her medical history she would be hired.

William Boulden M.D., wrote a letter to the defendant insurance company on June 4, 2007.  Dr. Boulden disagreed with Dr. Beck's letter of February 7, 2007.  He opined that her most recent back injury was more likely caused by her pregnancy and was not related to her 1999 injury.  (Ex. B, p. 6)  Dr. Boulden examined the claimant and performed in independent medical examination in April 2000 (Ex. B, pp.1-5)  Dr. Boulden agreed with a letter written by defendant’s counsel on February 1, 2007(sic) [It appears that February 1, 2008 is the correct date of the letter and is signed by Dr. Boulden on February 5, 2008]. The letter indicates that medical records were provided to Dr. Boulden.  The letter to Dr. Boulden notes the claimant’s problems with pregnancy, the pop the claimant felt in her back in November 2006 and the fact that the claimant would have had to push during the vaginal delivery of her baby.  He reaffirmed his prior opinions of April 2000.  (Ex. B, p. 7, 8)  Dr. Boulden’s last physical examination of the claimant was in April 2000.
The claimant underwent a L1-2 discectomy in August 2007.  Dr. Beck stated it was not related to her 1999 work injury.  (Ex. 4, pp. 26, 33).  After the claimant’s fourth surgery in August of 2007 Dr. Beck issued new restrictions.  He limited the claimant to a 10‑pound lifting limitation and noted the claimant could not stand, walk, or sit without significant pain.  (Ex. 4, p. 34)  He stated on January 28, 2008 the claimant cannot lift more than 10 pounds nor walk, stand or sit more than 10 minutes.  (Ex. 4, p. 41)  Since these new restrictions are a result of a non-work related injury they were not considered in evaluating the claimant’s entitlement to review‑reopening or industrial disability.
Dr. Beck stated in a letter dated January 15, 2008, to claimant’s counsel, that he did not contemplate a third back surgery at the time of the claimant’s April 2006 review‑reopening hearing.  That as a result of her third surgery the claimant sustained an additional two percent whole body impairment.  (Ex. 4 p. 39)

Defendant’s counsel wrote to Dr. Beck on February 4, 2008.  Dr Beck noted that the claimant’s morning sickness, vaginal delivery and feeling a “pop” could all have contributed somewhat to the L3-4 disc herniation in 2/07.  (Ex. D, p. 6)
The original arbitration decision set the claimant’s weekly benefit rate at $145.27.  I find the testimony of the claimant to be credible.  Her demeanor at the hearing was credible.  Her testimony was generally consistent with the objective medical evidence.
I find the opinions of Dr. Beck to be more convincing than those of Dr. Boulden.  Dr. Beck has performed all of the claimant’s back surgeries.  He has examined the claimant more recently than Dr. Boulden.

CONCLUSIONS OF LAW

In a review-reopening proceeding initialed pursuant to Iowa Code section 86.14(2), a petitioner seeking a change in a prior award of benefits or a prior agreement for payment of benefits under Iowa Code section 86.13 has the burden of establishing by a preponderance of the evidence the injured worker suffered a change of condition or a failure to improve as medically anticipated as a proximate result of his original injury subsequent to the date of the award or agreement which warrants a change in the award or agreement.  Deaver v. Armstrong Rubber Co., 170 N.W. 2d 455 (Iowa 1969).  Meyers v Holiday Inn of Cedar Falls, 272 N.W. 2d 24 (Iowa Ct. App. 1978).  Such a change of condition is not limited to a medical change of condition.  A change in earning capacity subsequent to the original award which is proximately caused by the original injury also constitutes a change in condition under Iowa Code section 85.26(2) and 86.14(2).  See McSpadden v Big Ben Coal Co., 288 N.W. 2d 181, (Iowa 1980); Blacksmith v All-American, Inc., 290 N.W. 2d 348 (Iowa 1980).
The defendant has argued in this case the claimant’s additional injury, reherniation of her lower back, was contemplated by the parties at the time of the first review‑reopening hearing.  The defendants made a similar argument that the first review‑reopening hearing.  Upon review of the evidence and the prior decisions it is found that the parties did not contemplate the claimant would reinjure or undergo a third surgery to her disc.  It is true that Dr. Beck indicated in a letter that the claimant had a greater chance of reherniation in her disc; however, it was certainly not contemplated in the first review‑reopening decision that the claimant would further injure herself.  The fact that the claimant has a slightly greater risk than the general public to reinjure herself does not mean that it was expected or contemplated that she would actually reherniate her disc.  The defendant’s argument was found to be not convincing in the first review‑reopening case and it remains so.
It was found that the claimant proved by a preponderance of the evidence that there has been a change in the condition of the claimant that was not anticipated at the time of the original decision.  
The issue of whether the claimant is entitled to healing period benefits is in dispute. The  defendant has argued that the claimant is not entitled to healing period benefits after her third surgery because the claimant was not removed from the workforce because of her work injury, but due to her voluntary leaving because of pregnancy and her desire to stay at home with her baby. This agency has ruled that notwithstanding the fact that a claimant is off work due to pregnancy a claimant may be eligible for healing period benefits. Miller v. Lauridsen Foods, Inc., File No 801804; 837426 (App. June 1992). The more difficult issue is whether under Ellingson v. Fleetguard, Inc., 599 N.W. 2d 440 (Iowa 1999) a claimant may obtain healing period benefits after an award of permanent benefits. This agency in analyzing facts of specific cases has come to different conclusions. Compare;   Murphy v. Tri-State Surgery Center, File No. 5008286 (Arb. July 27, 2007) not allowing  healing period benefits after the period the parties stipulated to when permanent partial benefits would commence with Stefan v. Tantara Transp., File No. 500844 (Review‑Reopening November 29, 2007) (on appeal to Commissioner), which allowed healing benefits holding healing period benefits may terminate and begin again. There is significant agency precedent cited in the Stefan case to support this position
The Iowa Supreme Court in Fleetguard held:

Ellingson's argument concerning a recommencement of the healing period based on a retrogression in a worker's disability has application, if at all, to situations where healing-period benefits have been terminated based on the employee's return to work prior to attaining maximum improvement of the injury. In contrast, once it has been established through a decision of the commissioner or a reviewing court that further significant improvement is not anticipated, all temporary disability benefits from a single injury are finally terminated to be followed by any permanent partial disability benefit payments that are established by the commissioner's order. Pitzer, 507 N.W.2d at 390-92. 
Ellingson v. Fleetguard, Inc., 599 N.W. 2d 440 p. 447. 
It is important to note that neither the Fleetguard nor the case relied upon in Fleetguard, Pitzer v. Rowely Interstate, 507 N.W. 2d 389 (Iowa 1993) were review‑reopening cases and are thus distinguishable.
Iowa Code 86.14 (2) provides:
2.  In a proceeding to reopen an award for payments or agreement for settlement as provided by section 86.13, inquiry shall be into whether or not the condition of the employee warrants an end to, diminishment of, or increase of compensation so awarded or agreed upon.  
In a review‑reopening the above statute allows an inquiry into whether the condition of the employee warrants an end to, diminishment of, or increase of compensation so awarded.  The claimant was awarded healing period benefits in the first review‑reopening.  Under section 86.14(2) the obligation is to evaluate all of the compensation so awarded in the prior decision(s). Healing period benefits are part of the compensation previously awarded and need to be evaluated in a review‑reopening.  The claimant is entitled to healing period benefits as a result of the surgery on February 5, 2007 through May 1, 2007, the date Dr. Beck determined she had reached MMI.
The claimant asserts she is entitled to a review‑reopening her claim based on a change of her economic condition.  At the time of the first review‑reopening decision the claimant was employed at Dimensional Graphics.  She quit that employment due to problems with her pregnancy.  Evidence in the record shows that the claimant was not working for Dimensional Graphics due to her pregnancy, taking care of her infant and then recovering from her third back surgery.  The limitations imposed by Dr. Beck after her third surgery does not appear to be preclude employment at Dimensional Graphics.  While the claimant has had an adverse change in her economic condition it was not related to her third back surgery other than the time awarded for healing period benefits following the third surgery.  As such, I find that the claimant failed to prove a change in her economic condition caused by any work‑related injury.
The next issue is the extent of the claimant’s entitlement to disability pursuant to Iowa Code section 85.34(2)(u).
A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.
There are no weighing guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It, therefore, becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).
Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
I specifically do not consider any restrictions and limitation that are a result of the claimant’s injury to her L1-2(fourth back surgery) in August of 2007.  The restrictions by Dr. Beck after August 7, 2007 were not relevant or material for this decision since it was not a work‑related impairment.
Dr. Beck increased the claimants rating as a result of her third surgery by another two percent.  He left her permanent restrictions the same as she had after her second surgery.  The claimant testified to increasing restrictions after her third surgery.
Considering the claimant’s medical impairments, daily pain, effects of medication current training, permanent restrictions, as well as all other factors of industrial disability, the claimant has suffered an additional 10 percent loss of earning capacity from the injury herein.  The claimant originally was found to have a 20 percent loss and at the first review-reopening was increased another 20 percent.  Based on the finding that the claimant has sustained an additional 10 percent loss of earning capacity, the claimant has sustained a 10 percent permanent total industrial disability entitling her to 50 weeks of permanent partial disability. 
The next issue is payment of medical expenses.
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

Exhibit 8 itemizes the medical expenses the claimant has incurred as a result of her injury as well as a Medicaid lien.  The defendants are liable for the medical costs outlined in Exhibit 8.  The defendants shall reimburse the claimant directly those fees she paid by herself and is responsible for those other itemized cost in Exhibit 8
Last issue to decide is claimant's assertion that she is entitled to additional benefits for penalty for an unreasonable delay or denial of benefits.  
In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  
Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.
Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App.1999).
When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

In this case, defendants have asserted that the claimant’s third back surgery was as a result of a number of different non-work‑related intervening causes.  While ultimately I found that the 1999 work injury was the cause for the February 5, 2007 surgery, and an increase in her industrial disability, the defendants’ position in denying the claim is reasonable under the law and no penalty is awarded.
ORDER
THEREFORE IT IS ORDERED:
The defendants shall pay claimant permanent partial disability benefits for fifty (50) weeks at the weekly rate of one hundred forty-five and 27/100 dollars ($145.27) commencing May 2, 2007.
The defendants shall pay claimant healing period benefits at the weekly rate of one hundred forty-five and 27/100 dollars ($145.27) commencing February 5, 2007 and ending May 1, 2007.
Defendants are to be given credit for benefits previously paid.

Accrued benefits shall be paid in lump sum with interest, pursuant to Iowa Code section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1.

Defendants shall pay claimant’s medical expenses causally related to the work injuries of October 2, 1999, as set forth in this decision pursuant to Iowa Code section 85.27.

Defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.  (Costs of reports limited to one hundred fifty and 00/100 dollars [$150.00]).

Signed and filed this ___27th ____ day of June, 2008.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Mr. Robert S. Kinsey, III

Attorney at Law

PO Box 679

Mason City,  IA  50402-0679

Mr. William W. Schwarz

Attorney at Law

3737 Westown Pkwy, Ste. 2D

West Des Moines,  IA  50266-1028

JFE/kjw
12 IF  = 12 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.


