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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

MARIA F. MUNIZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No. 1196704

IOWA TURKEY GROWERS ASSN. d/b/a :

WEST LIBERTY FOODS,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

CNA INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

ISSUE

The issue on appeal is the extent of claimant’s industrial disability.

findings of fact

Claimant, Maria Muniz, was 49 years of age at the time of the evidentiary hearing.  She is a widow with no minor dependants.  Claimant was born in Mexico and moved to the United States in 1979, at age 29.  She does not speak English but does understand some spoken English.  She can read some English.  (Transcript, page 6-7; 27)  Defendant employer has offered in the past, and continues to offer, English classes at no cost to their employees.  (Tr., p. 22)

Claimant began working at Louis Rich, now known as West Liberty Foods, in November 1979.  At the point where Iowa Turkey Growers Association, d/b/a West Liberty Foods, acquired Louis Rich, claimant reapplied for work and was rehired.  (Tr., pp. 7, 44-46)  On the date of injury, October 15, 1997, claimant was earning $8.75 per hour.  As of the date of hearing, claimant was paid $9.40 per hour.  (Joint Exhibit M1)  

While working at Louis Rich, claimant was injured and underwent a right shoulder arthroplasty on August 5, 1987.  During that period of time, claimant was treated by William R. Pontarelli, M.D.  (Jt. Ex. A2)  Claimant was working with a wizard knife and Dr. Pontarelli recommended that claimant be assigned to work with less repetitive motion.  Claimant also had an injury to her right middle finger in September 1986.  (Jt. Ex. B)  On March 25, 1987, Dr. Pontarelli diagnosed claimant with right rotator cuff tendinitis, right lateral epiconlylitis, and right dorsal ganglion of the wrist, which were all related to overuse at work.  (Jt. Ex. C3)  Dr. Pontarelli performed a repair of the right rotator cuff in August 1987.  He gave her an impairment rating of 15 percent and returned her to work with less repetitive movement.  (Jt. Ex. E1-E4)  No additional problems of the right shoulder occurred again until 1997 when claimant first received treatment on October 15, 1997, from Dale E. Minner, M.D.  At that point, claimant had been working with a knife at waist level at approximately 18 to 20 inches away from the body.  The rate of unit production ranged from 520 to 680 units per hour.  Both upward and downward motions were used.  Claimant returned to work without use of the wizard knife and was restricted to work below shoulder level.  (Jt. Ex. H1-H5)  

After no improvement was noted on the October 29, 1997 visit to Dr. Minner, claimant was referred to physical therapy.  (Jt. Ex. H6-H8)  On the November 26, 1997 visit to Dr. Minner, he noted some improvement after physical therapy.  Dr. Minner then referred her to Dr. Pontarelli.  (Jt. Ex. H-9)

Claimant was examined by Dr. Pontarelli on December 10, 1997, who issued an initial diagnosis of subacromial bursitis, secondary to supraspinatous tendonitis.  The current x-rays were compared to those from 1989 and Dr. Pontarelli noted the formation of a ledge of bone off the anterior aspect of the acromion and mild lysis of the distal clavicle with some narrowing of the AC joint.  An injection of Aristocort was administered and claimant was returned to work on light duty for an additional two weeks.  (Jt. Ex. E5-E6)  Claimant received two additional injections on January 23 and February 17, 1998.

Edward G. Law, M.D., examined claimant upon Dr. Pontarelli’s request and ordered an arthrogram.  (Jt. Ex. E7-E8)  That arthrogram was positive for a rotator cuff tear.  Dr. Pontarelli scheduled claimant for surgery.  (Jt. Ex. C8)  The rotator cuff repair to the right shoulder was performed in early May 1998 by Dr. Pontarelli.  (Jt. Ex. C8-C9)  Claimant remained under the treatment of Dr. Pontarelli and off work with the use of at home physical therapy exercises and pain medication.  (Jt. Ex. C9-C15)  On June 12, 1998, Dr. Pontarelli first noted pain in claimant's left shoulder and noted that it was, at times, equal to that in the right shoulder.  Dr. Pontarelli declined to recommend light duty, one-handed work.  (Jt. Ex. C10-C11)  Dr. Pontarelli then referred claimant to David P. Hart, M.D., for an evaluation of the left shoulder, given the consideration with the right shoulder condition.  (Jt. Ex. C11)  

Dr. Hart examined claimant on October 12, 1998.  After review of the medical history and records, Dr. Hart indicated he did not believe that additional surgery would help her right shoulder and was not yet indicated in the left shoulder, but did not rule out surgery in the future.  He found the claimant had reached maximum medical improvement of the right shoulder and assigned a 13 percent impairment rating to the upper right extremity using the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition.  He then converted that 13 percent rating to an 8 percent impairment of the whole person.  Dr. Hart also imposed permanent restrictions of keeping both arms at her side, no reaching, no lifting more than five pounds, and no overhead lifting.  (Jt. Ex. I-5, 6)  Dr. Pontarelli noted in the treatment note for November 24, 1998, that he was pleased with the surgical results upon the right shoulder and surgical intervention for the left shoulder ought to be considered given the results for the right shoulder.  (Jt. Ex. E15)  In January 1999, Dr. Pontarelli did note his concern about the left shoulder and worked toward obtaining approval for surgery, but received no responsive communication through defendant employer.  In the April 1, 1999 treatment notes, Dr. Pontarelli noted that claimant had been referred to Steven G. Potaczek, M.D., for a second opinion at the behest of defendant insurance carrier.  (Jt. Ex. C13, C14)

Dr. Potaczek examined claimant, took a patient history and reviewed the diagnostic x-rays that were provided.  He also indicated that a review was made of medical records and the operative summary.  Dr. Potaczek agreed that the claimant had reached maximum medical improvement and with the impairment rating by her orthopedic surgeon.  He approved claimant's return to work as of April 12, 1999, at waist level and only until the functional capacity evaluation was performed.  (Jt. Ex. K1-K3)  

The functional capacity evaluation was performed on April 20, 1999.  At the functional capacity evaluation at Aver Clinic the video tape of the job and the onsite analysis of December 30, 1998 was utilized in gauging claimant's ability to work.  The report concluded that claimant would not be able to perform her previous job and was consistently having difficulty using her upper right extremity above and at shoulder level.  (Jt. Ex. L31-32)  One part of the job requirement on an occasional basis was reaching to 62 inches, as an essential part of the job.  The report noted difficulty reaching above shoulder height with the right shoulder on an occasional basis.  A second area of job demand that claimant was not able to demonstrate ability for was consistently holding onto the turkey.  Claimant is able to work at waist level but has increased pain with shoulder level work in the right shoulder.  (Jt. Ex. L1-L2)  

On May 3, 1999, Dr. Pontarelli again examined claimant and noted the return to work order by Dr. Potaczek for four hours a day light duty.  Increased pain was noted during the day and at night.  Dr. Pontarelli noted “markedly positive impingement signs, both shoulders.”  Claimant was taking Vicodin at night for pain.  Dr. Pontarelli disagreed with the release to full duty, “given the irritable nature of her shoulders and [which] would lead to continued severe pain.”  (Jt. Ex. C14)  From the functional capacity evaluation on April 20, 1999, and without again seeing claimant, on June 4, 1999, Dr. Potaczek imposed no restrictions on the left shoulder and agreed with the waist level restrictions described in the functional capacity evaluation because of the two prior surgeries and a lack of complete range of motion.  (Jt. Ex. K4)  On June 7, 1999, Dr. Pontarelli noted that he was no longer the authorized treating physician.  Claimant was working four hours a day cutting intestines.  He noted she can work with her arms propped up but if her arms are in the air she lacks endurance due to soreness.  (Jt. Ex. C14)  Chronic anterior shoulder pain was noted in the September 15, 1999 visit to Dr. Pontarelli.  (Jt. Ex. C15)  On Novemer 16, 1999, Dr. Potaczek released claimant to return to working 40 hours per week.  (Jt. Ex. K5; Jt. Ex. R, pp. 16-17)  On June 8, 2000, Dr. Pontarelli noted worsened bilateral shoulder pain after she had been released to eight hours of work.  (Jt. Ex. P2)

Dr. Pontarelli opined in his deposition on July 31, 2000, that the claimant should give up working at West Liberty Foods because of the repetitive tasks involved in her job, or in the alternative, that the claimant work to the extent that she can tolerate.  (Jt. Ex. Q, pp. 15-16)  Dr. Pontarelli also noted that the claimant tolerated a four-hour workday better than an eight-hour shift even if her arms were supported on a bolster or pillow.  (Jt. Ex. Q, pp. 8-12)  Dr. Pontarelli agreed with Dr. Hart’s December 11, 1998 functional impairment rating of 13 percent of the right upper extremity or 8 percent of the whole person.  (Jt. Ex. Q, p. 16)  While Dr. Pontarelli believed that the demonstration of claimant's job in the video tape (Jt. Ex. O) performing the gut drop job would not harm the tissue in her shoulder, he did note that it could create pain.  (Jt. Ex. Q, pp. 20-21)

CONCLUSIONS OF LAW

The sole issue is the extent of claimant's industrial disability.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee’s age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 66o (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree if impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it s not so that a degree of industrial disability is proportionally related to a degree of impairment or bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

Claimant, age 49 at hearing, does not speak, or read English and has limited understanding of spoken English.  Claimant began working for defendant employer upon her arrival in the United States in 1979.  Her work history is exclusively of manual repetitive labor.  In spite of surgical repair and continued pain in her shoulders, claimant has returned to work for defendant employer and has made concerted efforts to return to work and remain employed.  Claimant was earning $.65 more per hour at hearing than she was on the date of injury in 1997, some three years later.  

Claimant's treating physician, Dr. Pontarelli, had repeatedly urged claimant to find other non-repetitive work away from defendant employer because she would not be able to work in her current job duties for more than four hours per day without continuing pain in both shoulders.  Dr. Hart also evaluated the claimant and imposed permanent work restrictions of keeping both arms at her side with no reaching, overhead lifting, or lifting more than five pounds.  

Prior to claimant’s injury she had held a job which required the use of a wizard knife.  She clearly can no longer do that job.  Dr. Potaczek agreed with waist level restrictions of the right shoulder.  Dr. Potaczek released claimant to work eight hours per day in November 1999 after seeing claimant once in April 1999.  When Dr. Pontarelli saw claimant in June 2000, he noted worsened bilateral shoulder pain after she had been released to work eight hours.  While claimant can do the gut drop job, it is clear that she cannot do ither jobs for the defendant employer where she has worked since November 1979.

Claimant has had surgery to repair a rotator cuff tear.  The doctors who offer an opinion agree that her impairment rating is 13 percent of the right upper extremity or 8 percent of the whole person.

When all relevant factors are considered, claimant has sustained an industrial disability of 50 percent as a result of the October 15, 1997, injury to her right shoulder.

ORDER

THEREFORE, it is ordered:

That defendants pay claimant two hundred fifty (250) weeks of permanent partial disability benefits at the rate of two hundred seventeen and 66/100 dollars ($217.66) commencing on the stipulated date of December 31, 1998.

That defendants be given credit for stipulated benefits previously paid in the amount of forty (40) weeks of compensation, for a total of eight thousand seven hundred six and 40/100 dollars ($8,706.40).

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants pay interest on the unpaid weekly benefits as provided by Iowa Code section 85.30.

That defendants shall pay the costs of this matter including transcription of the hearing and shall reimburse claimant for the filing fee if previously paid by claimant.

That defendants file claim activity reports as required by the agency as set forth in rule 876 IAC 3.1

Signed and filed this ______ day of May, 2001.
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  CLAIR R. CRAMER
                      
     
 CHIEF DEPUTY WORKERS’ 
                      
    
COMPENSATION COMMISSIONER
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