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before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

TERRY PERDUE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :            File No. 1167374

CITY OF DES MOINES,
  :



  :         A R B I T R A T I O N


Self-Insured,
  :


Employer,
  :            D E C I S I O N


Defendant.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Terry Perdue, has filed a petition in arbitration, and he seeks workers' compensation benefits from the City of Des Moines, self-insured defendant employer.  The case was heard before the undersigned on June 9, 1999, at Des Moines, Iowa.  The evidence in this case consists of the testimony of claimant, Linda Cummings, Pete Scagilone, Roger Marquedt, Ed White, claimant's exhibits 1, 2, and 3, defendant’s exhibits V, W, and X, and joint exhibits A-U.  The case was considered fully submitted at the close of the hearing.  Both parties filed excellent post-hearing briefs.

ISSUES

The parties presented the following issues for resolution:

1. Whether the claimant sustained an injury on November 19, 1996, which arose out of and in the course of his employment;

2. Whether claimant's alleged injury is the cause of any permanent or temporary disability;

3. The extent, if any, of claimant's entitlement to healing period benefits;

4. The extent, if any, of claimant's entitlement to permanent partial disability benefits; and 

5. Whether defendant was justified in cutting off claimant's benefits pursuant to his refusal to undergo an independent medical examination pursuant to Iowa Code section 85.39.

FINDINGS OF FACT

The undersigned, having heard and considered the evidence received at the hearing, makes the following findings of fact:

Claimant, Terry Perdue, alleges that he sustained a work-related injury to his right shoulder on November 19, 1996.  At that time claimant was employed as a custodian for the City of Des Moines, defendant employer.  

Whether claimant sustained a work-related injury is a fact question and claimant's credibility is crucial to that determination.  Claimant is not a credible witness.

Claimant visited his family physician, Scott Billings, D.O., on November 13, 1996, six days before his alleged work-related injury.  At that time he reported to his doctor that he was “having episodes of unable to lift the right arm.  He is having pain with greater than 90 degrees.”  (Joint Exhibit J, Page 6)  When asked about his previous report of shoulder problems in the right arm the claimant merely replied that he did not recall making those statements to his family physician.  It belies credibility to believe that the doctor would just invent a symptom, previously unreported, and put it in his ongoing medical notes.  Claimant does not deny making the complaint to the doctor.

However, claimant filled out the City accident report on November 20, 1996.  Nowhere in that report does he mention any of the same or similar problems before, although that question is specifically asked.  (Jt. Ex. A, p. 1)  The claimant was seen by a Dr. Berg on November 20, 1996, and he does not report any prior problems to Dr. Berg, although a mere seven days earlier he had reported to his family physician that he had problems lifting his right arm above 90 degrees.  (Jt. Ex. A, p. 2)  Additionally, when the claimant filled out a medical history form on January 13, 1997 (Jt. Ex. C, p. 1) and when he spoke to Timothy G. Kenney, M.D., (Jt. Ex. C, p. 11) and when he answered interrogatories in this case (Jt. Ex. P., p. 3) he denied the existence of prior problems or symptoms.  Claimant's incomplete answers bring his credibility seriously into question, particularly in light of the previously reported symptoms to his family doctor six days prior to the alleged accident.

Claimant has also changed his story about how the accident happened.  On the day after the alleged incident claimant's City accident report speaks of a “hang up inside of wringer” and it “then gave way all at once,” which is a description consistent with using the wringer to wring out a mop while engaged in mopping.  (Jt. Ex. A, p. 1)  At the hearing claimant contends that he was pushing the bucket along the floor with the wringer handle being used by him as a steering device.  He contends the handle all of a sudden gave way and his arm went forward.  However, in Dr. Berg’s note of November 20, 1996, he notes as claimant's history that “he was ringing [sic] out a mop on a mop bucket” and “apparently, the handle slipped, causing a traction type injury to his right shoulder.”  (Jt. Ex. A, p. 2)  Yet, claimant testified at hearing and stated to an answer to an interrogatory that the spring on the mop bucket had been missing for months.  (Jt. Ex. P., p. 2)  Claimant has, with the passage of time, changed his description of how the alleged work injury happened.

Claimant has also been untruthful with the City before, particularly in his employment application.  Claimant was untruthful about his formal education and his qualifications.  (Jt. Ex. Q, p. 3)  

During the hearing the claimant testified that he uses his arm at waist or desktop level, with no pushing or pulling.  In an interview with Roger Marquedt, a vocational rehabilitation counselor, the claimant indicated to him that his right arm was essentially useless.  The surveillance video tapes, however, indicate otherwise.  Throughout all the tapes the claimant appears to have no problem using his right arm.  On November 20, at 10:04 a.m. in one of the surveillance tapes, claimant uses his right arm above his head with no apparent shoulder problems.  The claimant was pumping gas at this time and apparently slipped while standing on the gas hose and his arm went up over his head.  Claimant had no problem.  He did not wince, or did not make any motions that indicated that raising his right arm over his head gave him any problems at all.  Also on that same tape claimant is shown numerous times holding his right arm up shielding the sun from his eyes.  Again, on the May 4, 1997 surveillance tape, the claimant is shown with both hands over head level as a friend hands him something down from a ladder.  Claimant's right arm is clearly above his shoulder level and his hand is above his head.  Claimant seems to have absolutely no problems performing this activity.  Again on that tape, May 4, 1997, the claimant gestures with his right arm, raising his elbow to shoulder level height on numerous occasions.  Claimant is able to help carry and set up a ladder using his right arm with no apparent difficulty.  Claimant raises both arms to catch something that a friend throws down to him from a ladder.  The surveillance tape, taken with individual items examined closely, and taken as a whole, including when claimant climbs in and out of his van, clearly using his right arm to pull himself in and out of the van, indicates that the claimant's arm is not useless as he has indicated.

The claimant's alleged shoulder injury has required no surgery.

Defendant alleges that claimant has essentially sabotaged his own return to work at a custodial worker position.  At a meeting scheduled by the employer at the job site, defendant employer had Michael E. Kruse, a physical therapist, there to work with claimant to help claimant perform as many of the essential functions of claimant's job as could safely be performed.  (Cl. Ex. 2, Kruse Deposition, pp. 55-57)  During a September 15, 1997 meeting with Mr. Kruse the claimant stated that he could not use his right arm.  (Cl. Ex. 2, Kruse Deposition, p. 55; Jt. Ex. K, p. 8)  At the September 29, 1997 meeting with Mr. Kruse, claimant did not use his right arm when attempting to do his work.  (Cl. Ex. 2, Kruse Deposition, p. 57; Jt. Ex. K, p. 9)  This belies claimant's actual ability to perform functions with his right arm, as is clearly evidenced in the surveillance tape.  Claimant was under surveillance in April and May 1997, again in July and August 1997, and again in November 1997.  In none of those tapes does claimant have any problem using his right arm.  In some occasions he even uses his right arm above shoulder level.  The claimant has simply refused to use his right arm at all at work, although he has no problem using his right arm outside the work situation.

Additionally, defendant contends that claimant has thwarted attempts to conduct a more specific evaluation of his functional abilities.  Claimant failed to show up for numerous functional evaluations, and when a third functional capacity evaluation was scheduled for December 27, 1997, claimant attended but nevertheless, refused to do nearly every test that would have evaluated the functional capacity of claimant's right shoulder.  (Jt. Ex. L, pp. 3-6)  

A fourth functional capacity evaluation scheduled for February 5, 1998, was cancelled when the claimant called the physical therapist the day before the scheduled examination, giving an eye infection as his excuse for not being able to attend.  While claimant in fact had an eye problem, it was something claimant was familiar with, having experienced it in June 1997 and October 1997, and he knew what treatment to obtain for it.  Yet, although claimant's eye problem surfaced two days before the functional capacity evaluation, he did not seek treatment until the very day of the functional capacity evaluation, which was one day after he called to cancel the appointment.  After the failed attempt at an functional capacity evaluation the employer removed claimant from his custodial worker position, claimant having made himself unavailable for work.

The determination as to whether a claimant sustained an injury arising out of and in the course of employment is a fact question.  Here, the claimant has failed to convince the undersigned that he sustained a work-related injury on November 19, 1996, when all the evidence is considered in total.  Most persuasive is the fact that six days prior to the alleged work incident the claimant reported right arm problems.  Additionally, claimant has changed his story as to how the alleged incident happened.  Claimant's surveillance tape indicates that he is clearly able to use his right arm in a much more complete fashion than he would have either his doctors, the vocational rehabilitation expert, or the undersigned believe.  In addition, claimant has been untruthful in the past, particularly as evidenced by his falsification of his employment application.  After considering the totality of the evidence, including the credibility of the claimant, it is determined the claimant has failed to establish that he sustained an injury arising out of and in the course of his employment on November 19, 1996.

CONCLUSIONS OF LAW

The first issue to be determined is whether claimant sustained an injury arising out of and in the course of his employment on November 19, 1996.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

The claimant's credibility is always in question.  Particularly, when as here, the surveillance video, claimant's report of symptoms, and his reporting of how the accident happened are so inconsistent.  The claimant was not a credible witness on his own behalf.  Claimant bears the burden of proving his claim by a preponderance of the evidence.  When the evidence and all the inconsistencies found therein are considered in total, it is found that the claimant has not met his burden of proving that he actually sustained an injury on November 19, 1996.  Therefore, claimant must take nothing from this file and all other issues are rendered moot.

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing from this file.

That each party bear their own costs in this matter.

That defendant files claim activity reports as required by the agency.

Signed and filed this __________ day of January, 2000.
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            TERESA K. HILLARY
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