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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DEAN ADAMS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5042142
EXIDE TECHNOLOGIES, INC.,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

AMERICAN ZURICH INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :             HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48 is invoked by claimant, Dean Adams.
The alternate medical care claim came on for hearing on January 17, 2013.  The proceedings were digitally recorded which constitutes the official record of this proceeding.  Pursuant to the Commissioner’s April 30, 2007 Order, the undersigned has been delegated authority to issue a final agency decision in this alternate medical care proceeding.  Therefore, this ruling is designated final agency action and any appeal of the decision would be to the Iowa District Court pursuant to Iowa Code section 17A.

The record consists of claimant’s exhibits 1 through 6 and defendants’ exhibit A.  All exhibits were received without objection.  Claimant presented no testimonial evidence on his own behalf.  It should be noted that, prior to the commencement of the alternate medical care hearing, undersigned made attempts to contact Mr. Adams at his home phone number and at his cell phone number, both numbers being provided by his counsel.  Mr. Adams was not available at either phone number at the time of the hearing.

Defendants called Ruth Ann Niedert, a nurse case manager, to testify.
ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care.  

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Defendants admitted liability for a left upper extremity injury occurring on October 18, 2010.  Defendants do not admit liability for a right lower extremity injury asserted by claimant under the same date of injury.
Claimant sustained an injury to his left arm while working for the employer on October 18, 2010.  Claimant was lifting a 35-pound battery with his left arm when he felt sudden pain and developed weakness.  Claimant has undergone extensive therapy for a period of at least six (6) months as well as some chiropractic care.  He has been treated by pain specialist Stanley Mathew, M.D., and has been evaluated by two other pain specialists, Timothy Miller, M.D., and Foad Elahi, M.D.  Despite the treatment, claimant’s left arm injury has resulted in the development of complex regional pain syndrome (CRPS).  
Treatment to date has not been successful in reducing or curing claimant’s left upper extremity symptoms.  If anything, his condition has worsened with time.  (Exhibit 2; testimony of Ruth Ann Niedert)

Claimant is being prescribed significant narcotic medications by Dr. Mathew.  There have been some concerns about narcotic abuse, including mention by the nurse case manager and Dr. Miller about potential alteration of a prescription by claimant.  (Niedert testimony; Ex. 2)  Regardless, the narcotic medications do not appear to be solving claimant’s CRPS problems or symptoms.
Defendants have obtained a report from Dr. Mathew, indicating that a referral to a pain management specialist in Dubuque was reasonable.  (Ex. 1, p. 2)  Subsequently, defendants withdrew authorization for ongoing care with Dr. Mathew and transferred care to Dr. Miller in Dubuque.  (Ex. 1)  Dr. Miller evaluated claimant on November 29, 2012, noted significant worsening of his condition and strongly recommended referral for treatment at a tertiary care center.  (Ex. 2)  Dr. Miller recommended referral to the University of Iowa Hospitals and Clinics.  (Ex. 2)
Defendants instructed the nurse case manager to seek an appointment with Dr. Elahi at the University of Iowa Hospitals and Clinics.  Initially, Dr. Elahi was reluctant to accept claimant because claimant was not willing to cooperate in his own care.  (Niedert testimony)  Indeed, Dr. Elahi’s initial evaluation note clearly demonstrates that claimant was not willing to accept or submit to the treatment recommendations made by Dr. Elahi in April 2012.  (Ex. A)
However, upon further request from the nurse case manager and presentation of Dr. Miller’s office note, Dr. Elahi consented to accept claimant for further treatment.  Dr. Elahi agreed to accept claimant as a patient, but required that claimant wean off his narcotic medications for a period of two weeks before being evaluated at Dr. Elahi’s office.  (Niedert testimony)
Defendants now authorize care of the left arm and resulting CRPS through Dr. Elahi at the University of Iowa Hospitals and Clinics.  Claimant resists that authorization and seeks an order reinstating Dr. Mathew as the authorized treating pain specialist.  In the alternative, claimant asks that the agency order treatment through the University of Iowa Hospitals and Clinics, but that such care be through a pain medicine specialist other than Dr. Elahi.  Claimant asserts that there has been a breakdown in the doctor-patient relationship with Dr. Elahi.  Specifically, claimant asserts that Dr. Elahi grabbed his left arm after his initial evaluation of claimant and caused significant increase in symptoms as a result of that action.  Claimant expresses a lack of confidence and trust in Dr. Elahi as a result of this incident.  Defendants decline to redirect care to another provider at the University of Iowa Hospitals and Clinics and assert that Dr. Elahi is the most qualified provider for CRPS at the University of Iowa Hospitals and Clinics.

Claimant’s attorney expressed dissatisfaction with the care provided by the defendants prior to filing the petition for alternate medical care.  (Ex. 5)  
REASONING AND CONCLUSIONS OF LAW


The alternate medical care claim asserted by claimant includes requests for treatment of more than one body part.  Defendants admitted liability for a left arm injury and resulting complex regional pain syndrome (CRPS).  Defendants indicated that there are competing medical causation opinions pertaining to claimant's alleged right lower extremity injury.  Defendants indicate that they continue to investigate the lower extremity claim and do not admit liability at this time for the right lower extremity.

The parties were informed on the record that, absent an admission of liability, the agency cannot hear or decide an alternate medical care claim for the right lower extremity.  In fact, before any benefits can be ordered, including medical benefits, compensability of the claim must be established, either by admission of liability or by adjudication.  The summary provisions of Iowa Code section 85.27 as more particularly described in rule 876 IAC 4.48 are not designed to adjudicate disputed compensability of claim.  

The Iowa Supreme Court has held:  

We emphasize that the commissioner’s ability to decide the merits of a section 85.27(4) alternate medical care claim is limited to situations where the compensability of an injury is conceded, but the reasonableness of a particular course of treatment for the compensable injury is disputed. 

. . . .

Thus, the commissioner cannot decide the reasonableness of the alternate care claim without also necessarily deciding the ultimate disputed issue in the case:  whether or not the medical condition Barnett was suffering at the time of the request was a work-related injury. 

. . . .

Once an employer takes the position in response to a claim for alternate medical care that the care sought is for a noncompensatory injury, the employer cannot assert an authorization defense in response to a subsequent claim by the employee for the expenses of the alternate medical care. 

R. R. Donnelly & Sons v. Barnett, 670 N.W.2d 190, 197-198 (Iowa 2003).

To the extent that claimant’s alternate medical care petition seeks medical treatment for the right lower extremity, that claim must be dismissed.  Having challenged liability for the right lower extremity injury, the defendants lose their right to control the medical care claimant seeks in this proceeding and the claimant is free to choose care for the right lower extremity with medical providers of his own desire.  Bell Bros. Heating v. Gwinn, 779 N.W.2d 193 (Iowa 2010).  

As a result of the defendants’ challenge of liability for the treatment of the right leg condition sought in this proceeding, claimant may obtain reasonable medical care from any provider for this treatment but at claimant’s expense and seek reimbursement for such care using regular claim proceedings before this agency.  Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002); Kindhart v. Fort Des Moines Hotel, I Iowa Industrial Comm’r Decisions No. 3, 611 (App. March 27, 1985).

The parties agreed at the commencement of the alternate medical care hearing that there is an admitted and compensable left upper extremity injury.  Defendants specifically acknowledged and admitted liability for the left upper extremity injury with a date of injury of October 18, 2010.  The parties agreed that there is a dispute as to that admitted injury about what is appropriate, reasonable, and necessary ongoing medical care for the left upper extremity.
Having admitted the left upper extremity injury, the employer is required to furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for that injury.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.


The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long, 528 N.W.2d at 124; Pirelli-Armstrong Tire Co., 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening decision June 17, 1986).

Alternate care includes alternate physicians when there is a breakdown in a physician/patient relationship. Seibert v. State of Iowa, File No. 938579 (September 14, 1994); Nueone v. John Morrell & Co., File No. 1022976 (January 27, 1994); Williams v. High Rise Const., File No. 1025415 (February 24, 1993); Wallech v. FDL, File No. 1020245 (September 3, 1992) (aff’d Dist Ct June 21, 1993). 
In this case, claimant asserts that defendants have interfered with the treatment recommendations of the authorized pain medicine physician, Stanley J. Mathew, M.D.  Specifically, claimant alleges that defendants unreasonably transferred medical care from Dr. Mathew to Timothy J. Miller, M.D.  Claimant contends that this transfer of care was under the rouse of obtaining medical care closer to claimant’s residence, but in reality was because the defendants did not like Dr. Mathew’s causation opinions.  Claimant produced no evidence at hearing to establish an inappropriate purpose for the transfer of care.  I find that defendants have not inappropriately interfered with the treatment recommendations of the authorized physician.
Defendants contend that claimant’s condition has deteriorated under the care offered by Dr. Mathew.  Ms. Niedert testified that Dr. Mathew has essentially indicated to her and in office notes that he has nothing further to offer claimant beyond continued use of narcotics.  Indeed, the record before the agency demonstrates that claimant’s condition has significantly deteriorated and that he needs additional intervention due to his CRPS.


Defendants attempted to transfer care to Dr. Miller in Dubuque. Dr. Miller evaluated claimant, noted a significant deterioration in his condition, and recommended referral to a tertiary care center.  Dr. Miller specifically identified the University of Iowa as an appropriate tertiary care center to assume care of claimant.


In light of the fact that Dr. Mathew’s treatment has not produced desirable results and given that there is doubt about whether Dr. Mathew has any additional interventions available, I conclude that it is reasonable, appropriate, and necessary that care be transferred to another medical provider.  I further conclude that it is appropriate, reasonable, and necessary that claimant be evaluated and treated at a tertiary care center with highly qualified medical personnel to deal with his CRPS. 

Defendants elected to transfer care to Foad Elahi, M.D., at the University of Iowa Hospitals and Clinics’ pain management clinic.  Ms. Niedert testified that she has only had limited experience with Dr. Elahi. However, she has assisted another patient with the same CRPS diagnosis that obtained beneficial care through Dr. Elahi.  She also testified that she contacted the University of Iowa Hospitals and Clinics to obtain a referral recommendation for claimant’s condition.  She testified that she was advised to send the patient to Dr. Elahi because he was “the doctor to go to” for CRPS.  (Niedert testimony)  

Claimant has previously been evaluated by Dr. Elahi.  In fact, Dr. Elahi evaluated claimant and offered detailed recommendations of additional interventions that should be considered at an evaluation occurring on April 12, 2012.  (Ex. A)  It appears that the referral to Dr. Elahi was made by Dr. Mathew.  (Ex. A)  This again supports the notion that it is reasonable and appropriate that care be transferred from Dr. Mathew to the University of Iowa’s Pain Management Clinic.  I find that the care being offered by defendants through the University of Iowa Hospitals and Clinics is superior to and likely more comprehensive than the care claimant is currently receiving through Dr. Mathew.  

However, claimant resists the transfer of care to Dr. Elahi.  Instead, claimant asserts that there is a breakdown in the doctor-patient relationship with Dr. Elahi.  Specifically, claimant introduces correspondence from his attorney, which outlines an incident that allegedly occurred after Dr. Elahi previously evaluated claimant.  (Ex. 5)  Claimant’s counsel noted that “after leaving the appointment Dr. Elahi grabbed him from behind on his bad arm which caused him to have a significant increase in pain.  Therefore, my client does not trust or wish to be treated by Dr. Elahi given his prior experience with him.”  (Ex. 5)

Claimant did not testify on his own behalf, or offer any elaboration on this contention at the time of hearing.  The nurse case manager testified that this issue was not even brought up, or discussed, after Dr. Elahi’s initial evaluation.  Claimant’s version of events was not subjected to cross-examination to probe or confirm these allegations.   


Claimant’s reliance upon the hearsay statements of his attorney are not sufficient to establish a breakdown of the doctor-patient relationship.  Claimant failed to carry his burden of establishing a breakdown in the doctor-patient relationship or his burden to prove that the care being offered by defendants is unreasonable.  While he might believe it desirable to continue care with Dr. Mathew, the issue is whether the care being offered is reasonable.  Long v. Roberts Dairy Co., 528 N.W.2d 122, 124 (Iowa 1995).  


I find that a transfer of care from Dr. Mathew to a tertiary care center, such as the University of Iowa Hospitals and Clinics, is reasonable.  I find that claimant has failed to establish a breakdown of the doctor-patient relationship to an extent that care should be ordered transferred.  Therefore, I conclude that claimant’s petition for alternate medical care, at least with respect to treatment of the left upper extremity, should be denied.  Defendants’ choice of care through Dr. Elahi at the University of Iowa Hospitals and Clinics is reasonable and Dr. Elahi will remain the authorized treatment at this time.
ORDER

THEREFORE IS ORDERED:

Claimant’s petition for alternate medical care is dismissed without hearing or decision with respect to the request for treatment of the right leg.  Claimant may obtain reasonable medical care from any provider for this treatment but at claimant’s expense and seek reimbursement for such care using regular claim proceedings before this agency.  Defendants are barred from raising the authorization defense to challenge any expenses incurred for treatment of the right lower extremity.
With respect to the claim for alternate medical care of the left upper extremity, claimant’s petition for alternate medical care is denied.  Dr. Elahi at the University of Iowa Hospitals and Clinics will remain the authorized medical provider for the left arm.
Signed and filed this ___17th ____ day of January, 2013.









                WILLIAM H. GRELL
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