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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JUDITH A. FENTON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                           File No. 5010464

TUTHILL CORPORATION,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

WAUSAU INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Judith Fenton, claimant, has filed a petition in arbitration and seeks workers’ compensation from Tuthill Corporation, employer and Wausau Insurance, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on January 11, 2006 in Burlington, Iowa. The record in the case consists of claimant’s exhibits 1 through 26; defense exhibits A, B, E-K, and M‑O;  as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1. The extent of the claimant’s entitlement to permanent partial disability benefits.

2. The correct rate of compensation for the claimant.

3. Whether the claimant is entitled to penalty benefits. 

Although temporary total disability or healing period benefits are not in dispute, if the rate is determined to have been underpaid, claimant seeks additional benefits for weeks of temporary disability that were underpaid. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Judith Fenton, was 66 years old at the time of the hearing.  She was 58 at the time of the injury.  Her education consists of a high school diploma.  Her work history includes manufacturing work, roofing, and clerical experience.  

The claimant began working for the defendant employer on February 6, 1989.  She claims a low back injury manifesting on January 26, 1998, to which the defendants have stipulated. On that date she bent over to pick a part up off the floor, stepped backwards and tripped.  She fell and injured her back. 

The claimant underwent a hemilaminotomy and diskectomy at the L4-5 level by Jerry L. Jochims, M.D., on April 8, 1998.  (Exhibit 2, page 2)  On July 20, 1998, Dr. Jochims found the claimant to be recovered from her surgery and assigned a rating of permanent impairment of 11 percent on July 27, 1998.  (Ex. 1, p. 9; Ex. B, p. 4)  She was later given an additional two percent impairment rating.  (Ex. 3, p. 27) 

The claimant underwent a second back surgery by John A. Glaser, M.D., on October 23, 2001 consisting of a posterior arthrodesis at the L4-5 level, with a bone craft from the iliac bone.  (Ex. 3, p. 55) 

The claimant had a third back surgery at the L4-5 level consisting of a decompression and fusion with laminectomy by Dr. Glaser on March 19, 2002.  (Ex. 3, p. 71) 

In 2000, the last full year in which she worked, claimant earned $41,904.00 from the employer.  (Ex. G, p. 26)  

Three months before the hearing, the claimant was sent to Donna J. Bahls, M.D. She was then released to return to work.  Dr. Bahls found the claimant to have a 25 percent permanent partial impairment of the body as a whole.  She imposed restrictions of not standing or walking over 30 to 45 minutes at a time, and not to sit for more than one hour at a time, or lift more than 20 pounds occasionally.  (Ex. 21, p. 13) 

As soon as Dr. Bahls returned her to work, the claimant sought assistance from the Iowa Department of Vocational Rehabilitation in October 2005, but the assessment there showed that her restrictions and her disabilities and the current job market in her home area of Burlington, Iowa, “make it extremely difficult to find her even a limited part time job”.  (Ex. 20, p. 9)  This conclusion was based in part on the interviewers personal observations of the claimant and her apparent limitations. 

A vocational expert for defendants, Connie Oppedal, concluded claimant could perform work in office reception, customer service, payroll clerk, etc., earning from $9.50 to $13.43 per hour.  Ms. Oppedal thought the labor market in Burlington was good.  This opinion was a labor market survey and Ms. Oppedal did not meet with the claimant.  No job placement was attempted by Ms. Oppedal.  (Ex. F, p. 11) 

The claimant’s last day of work for the employer was October 20, 2001.  At that time she underwent a second surgery to her back.  She did not return to work because of work restrictions that were imposed.  She was placed on inactive status until her employment was terminated on October 23, 2004.  (Ex. 18, p. 1)  She was 62 at the time.  She was put on medical leave of absence until it expired in October 2004. 

Ernest Found, M.D., determined the claimant to have a 25 percent impairment of the body as a whole on October 3, 2002.  He also imposed restrictions of not lifting over ten pounds for one‑time lifts, and five pounds for repetitive lifts.  He felt she should not walk or stand more than one hour per day, or sit or drive more than two hours per day.  (Ex. 3, p. 110)  He did recommend physical activity in the form of water exercises, but the insurer refused to pay for membership at a rehab center until an alternate medical care proceeding ordered it.  (Ex. 8, p. 7)

The defendants continued to pay weekly benefits at the time of the hearing.  The claimant was still unemployed but had applied to work as a cashier at a casino.  She was earning about $15.00 per hour when she was injured. 

CONCLUSIONS OF LAW

The first issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has suffered a stipulated work injury.  She underwent three surgeries to her back, and was paid temporary benefits for her recovery following those procedures.  

Due to her restrictions, the employer did not return the claimant to a job, even though its vocational expert claims she is capable of performing clerical work. 

Today she has two ratings of 25 percent permanent partial impairment.  She also has significant work restrictions that limit her lifting, as well as the time she can sit, stand, walk or drive.  A vocational expert has concluded she is totally disabled from work.  Although defendants’ vocational expert feels there are jobs for her, the opinion of the state’s vocational expert is given more weight.  That assessment took into account local hiring conditions in the Burlington, Iowa area.  The defendants’ expert concluded the job market in Burlington was good.  The claimant testified under oath it was difficult to find work in Burlington.  

The claimant has chosen to retire. However, as soon as she was released to return to work, she contacted Iowa Vocational Rehabilitation and also Iowa Workforce Development for assistance in finding employment.  She applied for a changer job at a casino but has not heard back from them.  

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

The claimant has carried her burden of proof to show that she is totally disabled.  Given her high ratings of impairment, and her significant restrictions, it is difficult to imagine a job she could successfully compete for, or perform.  Her age and lack of education, along with her impairment and her restrictions, make her unable to successfully compete for employment.  In addition, defendants have not carried their burden to show that work is available for the claimant that is within her restrictions and abilities.  

The claimant is found to be an odd‑lot employee and to be permanently and totally disabled. 

The next issue is the correct rate of compensation for the claimant.

The claimant submits that her correct rate of compensation is $434.21 based on an average weekly wage of $771.00, single with one exemption.  (Ex. 6, p. 1)  Defendants contend the rate is $423.97, based on earnings of $749.11.  Defendants previously paid benefits at the rates of $394.57 and $399.70, and at one time acknowledged a rate of $416.04.  (Ex. 6, Ex. 7) 

The claimant bases her calculation on omitting weeks where she took vacation time or holidays.  She normally worked more than 40 hours per week.  (Ex. K, p. 32)  Weeks with holidays or vacation prevent her from earning overtime.  Thus, the claimant has omitted weeks 5, 8 and 9 on Exhibit 7, page 4.  The claimant’s calculation is set forth on Exhibit 6, page 1.  In that calculation, the claimant has omitted weeks with holidays or vacations, including a week of 52 hours. 

It is well established that weeks that include days or hours taken for holidays or vacations are not representative, and should be excluded from the rate calculation.  They do not represent a typical week or earnings for a claimant.  The claimant’s rate is found to be correct. 

The next issue is whether the claimant is entitled to penalty benefits. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

The claimant asserts that 193 weeks of benefits were paid late, and all weekly benefits paid were paid at the incorrect rate.  (Ex. 12, p.1-17A)

It is found that 193 weeks of benefits were not paid on a timely basis.  The insurer would mail the weekly checks a day after issuing them, and then mailed them to the employer, rather than to the claimant, which further delayed them, up to six days. 

When the claimant received a rating of 25 percent permanent partial impairment, the insurer had already paid benefits equivalent to 13 percent industrial disability, through September 13, 1999.  The insurer then paid an additional 12 percent, but, although all 25 percent had already accrued, the insurer began paying this additional amount in weekly payments instead of a lump sum.  (Ex. 12, p. 79)  Thus, these benefits were also paid late. 

After paying 60 weeks of permanent partial disability benefits, the insurer then continued paying weekly benefits.  Those benefits were stopped March 2, 2005, then resumed April 9, 2005 on a weekly basis. 

The claimant also alleges the defendants paid her benefits at an incorrect rate, $399.70.  Defendants based the original rate on a calculation that included eight weeks after the injury date.  (Ex. 15, p. 2)  Defendants then supplemented an interrogatory answer stating claimant’s rate was $416.04, but they continued to pay at the rate of $399.70 per week until September 3, 2005, at which time they began paying at the rate of $423.97.  (Ex. 12, p. 17; Ex. 0, p.47)  Thus, those benefits were paid at an incorrect rate. 

In Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299, at 308-09, the Iowa Supreme Court stated:

As our analysis in the present decision established, however, section 86.13 does not permit penalty benefits for any reason other than the absence of a reasonable basis to delay or terminate benefits.  

The claimant seeks imposition of penalty benefits under Iowa Code section 86.13 based on a delay in paying benefits, and paying benefits at an incorrect rate.  The latter ground is no longer a basis for imposing penalty benefits under the Craddock decision. 

Delay in paying benefits is a proper ground of imposition of penalty benefits.  Here, defendants delayed each payment by a few days by the manner in which they processed the checks and sent them to the employer first. A penalty of $1000.00 is imposed for that unreasonable delay. 

The claimant also alleges delay in the payment of permanent partial disability benefits when defendants paid the additional 12 percent rating in weekly payments instead of a lump sum.  Defendants deserve praise for their willingness to voluntarily pay the 25 percent industrial disability, and a failure to do so would have resulted in a large penalty since there were two medical opinions stating the claimant had that much impairment and no contrary opinions.  The defendants began paying the remaining 12 percent once Dr. Found assigned the 25 percent rating on October 3, 2002.  (Ex. 12, p. 7)  The claimant seeks penalty benefits based on the defendants not paying that 12 percent in a lump sum instead of in weekly payments.  The claimant feels those payments should have picked up where the payment of the 13 percent left off, and thus they were accrued and should have been paid in a lump sum.  However, the claimant in the hearing report stipulated that the commencement date for permanent partial disability benefits was October 8, 2002, and thus the defendants were not unreasonable in paying permanent partial disability benefits on a weekly basis.  No penalty will be imposed on that basis. 

The next issue is whether the claimant is entitled to additional temporary total or healing period benefits for the underpayment of the rate.  As it has been found that the correct rate is higher than that voluntarily paid by defendants, the claimant is awarded healing period benefits equal to the weeks of healing period benefits the parties agree she was paid, but at the correct rate of $434.21.  Defendants are entitled to a credit for temporary benefits previously paid, but only for the actual dollar amounts they have paid.  Interest is awarded to the claimant on the underpaid amounts. 

ORDER

Therefore it is ordered:

That defendants shall pay unto the claimant permanent total disability benefits at the rate of four hundred thirty-four and 21/100 dollars ($434.21) per week from October 8, 2002. 

That defendants shall also pay any underpayment of healing period or temporary disability benefits that were paid at a rate less than four hundred-thirty four and 21/100 dollars ($434.21). 

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this _12th __ day of July, 2006.

   ________________________







   JON E. HEITLAND
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  COMPENSATION COMMISSIONER
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