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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

ROSA M. LARA,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                     File No. 1225275

EAGLE FOOD CENTERS, INC.,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

AIG CLAIM SERVICES, INC.,
  :



  :                Head Note No.:  1803


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

ISSUES

Claimant states the following issues on appeal:

1.  Is it permissible for the deputy to base his findings on matters outside the record?

2.  Does the evidence establish that »claimant sustained a permanent functional impairment?

FINDINGS OF FACT

Rosa Lara, age 48 at hearing, was employed as a cashier by Eagle Food Center on May 21, 1999.  She sustained injury on that date by accidentally closing a safe door on the tip of her right second (middle) finger.

Rosa sustained a distal tuft fracture and nail bed injury.  The nail bed eventually developed an infection, and the nail was surgically removed on July 30, 1999.

The treating surgeon, Jeffrey R. Dillow, M.D., released Rosa without restriction and at maximum medical improvement as of February 2, 2000.  

At the request of her attorney, Rosa was seen for an independent medical evaluation on December 27, 2000, by Charles Eddingfield, M.D.  According to Dr. Eddingfield, Rosa sustained impairment equivalent to six percent of the whole person, although part of this rating is based on a loss of strength.  Dr. Eddingfield noted that he obtained a “very poor bell curve” on all three attempts at measurement and questioned whether Rosa put forth maximum effort.

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability upon which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (Iowa 1960).  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974).

In this case, there are two ratings of impairment.  Dr. Dillow’s report, Exhibit C, page 7, dated February 29, 2000, is offered by defendants as an opinion that claimant’s impairment as a result of her injury is zero percent. However, the only indication of this is a handwritten two-word notation on the typed report.  Claimant asserts the handwriting is not that of Dr. Dillow, but no conclusion on that question can be made based on the limited evidence in the record.  The signature under the notation is not legible.  Defendants have offered the exhibit and therefore have some responsibility in ensuring that the exhibit communicates its intended information.  It is therefore assumed that the illegible signature is that of Dr. Dillow, and therefore, Exhibit C, page 7, is regarded as a rating of impairment by a physician. 

Even though the handwritten note on Exhibit C, page 7 is regarded as authored by Dr. Dillow, there is no accompanying evidence on how this conclusion was arrived at.  We do not know whether or not Dr. Dillow used the AMA Guides to the Evaluation of Permanent Impairment to arrive at his conclusion.  We do not know what tests he administered to form his conclusion, or what the results of those tests were.  The Guides are made authoritative by agency rule 876 IAC 2.4 which states:

Guides to evaluation of permanent impairment.  The Guides to the Evaluation of Permanent Impairment published by the American Medical Association are adopted as a guide for determining permanent partial disabilities under Iowa Code section 85.34(2) "a" to "s."  The extent of loss or percentage of permanent impairment may be determined by use of this guide and payment of weekly compensation for permanent partial scheduled injuries made accordingly.  Payment so made shall be recognized by the workers’ compensation commissioner as a prima facie showing of compliance by the employer or insurance carrier with the foregoing sections of the Iowa Workers’ Compensation Act.  Nothing in this rule shall be construed to prevent the presentations of other medical opinions or guides or other material evidence for the purpose of establishing that the degree of permanent disability to which the claimant would be entitled would be more or less than the entitlement indicated in the AMA guide.

Dr. Eddingfield’s rating of impairment, however, is clearly based on the AMA Guides.  The evidence of the tests he performed and the results he obtained are detailed.  He has explained the manner in which he applied the Guides and also explained where and how he deviated from the Guides.  

Dr. Eddingfield’s rating of impairment is the only acceptable rating of impairment in the record.  Even if Dr. Dillow’s purported rating, Exhibit C, page 7, were to be considered a rating of impairment, Dr. Eddingfield’s rating is more detailed and is based on the AMA Guides, and will be given the greater weight, but is not completely adopted.  The weight afforded any expert medical opinion is dependent upon the accuracy of the facts relied upon when forming the opinion.  Some of the factors evaluated are highly subject to »claimant’s conscious control as indicated by the “very poor bell curve.”  This indicates that »claimant likely exaggerated her symptoms.  Gilbert v. USF Holland, 637 N.W.2d 194 (Iowa 2001).   

Dr. Eddingfield’s rating of impairment does not appear to be completely in conformity with the facts.  He initially rated claimant’s finger injury as equivalent to four percent of the body as a whole.  He later changed this to six percent of the body as a whole, not because of the AMA Guides or any test results, but simply because he felt it more accurately reflected her impairment. 

A rating of six percent of the body as a whole under the Guides converts to a ten percent impairment of the arm (AMA Guides to the Evaluation of Permanent Impairment, Fifth Ed., table 16-3, p. 439).  This in turn converts to an 11 percent impairment of the hand (AMA Guides to the Evaluation of Permanent Impairment, Fifth Ed., table 16-2, p. 439).  That impairment of the hand converts to a 53-57% impairment of the finger (AMA Guides to the Evaluation of Permanent Impairment, Fifth Ed., table 16-1, p. 438).

Figure 16-7, AMA Guides to the Evaluation of Permanent Impairment, Fifth Ed., p. 447, sets forth the values for complete amputations of the finger or portions thereof, and for sensory loss of the finger.  The evidence shows that claimant suffered only a mild sensory loss and a slight deformity of the tip of her finger.  Dr. Eddingfield’s rating is too high in light of claimant’s actual injury; the same rating, if for an amputation of the distal finger, would equate to less than half of claimant’s finger being amputated.  In contrast, claimant’s actual injury involves only the tip of her finger.  Dr. Eddingfield also noted that claimant’s test results may have been affected by a less than maximum effort.  

The rating system found in the Guides is the result of efforts from highly regarded physicians to develop an objective and repeatable means of measuring functional loss.  The Guides is now in the fifth edition and each newly published edition represents the current assessment from the medical community.  Accordingly, a rating of impairment that is given based upon the criteria found in the Guides is entitled to considerable weight.  The rating of impairment under the Guides is not, as a matter of law, necessarily entitled to greater weight than other evidence.  The rule makes the rating from the Guides prima facie evidence.  The rule does not create a presumption nor does it make the rating under the Guides conclusive.  When determining the loss of use of a scheduled member, all material evidence on the issue is to be considered, including lay testimony.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254 (Iowa 1996); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Any agency precedents which have been interpreted to create a rule of law which mandates that the impairment rating under the Guides is conclusive or will always outweigh whatever other evidence is introduced are overruled.  It is expected that the rating under the AMA Guides will often be found to be the most reliable and objective evidence on the issue of loss of use but that matter is an issue of fact to be determined by the trier of fact.  

Kirkeby v. Crane Co., File No. 1244390 (App. April 25, 2002)  

In this case both ratings are of questionable reliability.  The basis for what has been accepted as a rating from Dr. Dillow is unknown.  The rating from Dr. Eddingfield is likewise shown to be less than completely reliable because it is not completely consistent with the Guides and it is affected by symptom exaggeration.  Nevertheless, »claimant’s second finger is convincingly shown to have developed a mild abnormality as a result of the injury.  The extent of her loss of use of the finger must therefore be established by judgment.

Claimant’s impairment as a result of the injury to the tip of her finger is found to be 15 percent of the second finger, sometimes referred to as the middle finger.  Under section 85.34(2)(c) she is entitled to recoup 4.5 weeks of compensation for permanent partial disability.  
ORDER

THEREFORE, IT IS ORDERED:

That defendants are to pay unto claimant four point five (4.5)» weeks of permanent partial disability benefits at the rate of two hundred sixty-four» and 86/100 dollars ($264.86») per week from May 21», 1999».

That defendants shall pay three hundred fifty dollars ($350) as and for an independent medical examination under Iowa Code section 85.39.

That costs are taxed to defendants.

Signed and filed this 30th day of April, 2002.

       ________________________







   MICHAEL G. TRIER
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