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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PATRICK GRAHAM,
  :

    File No. 5030565


  :


Claimant,
  :



  :

vs.

  :

A R B I T R A T I O N 


  :                          
SECOND INJURY FUND OF IOWA,
  :

       D E C I S I O N


  :                      


Defendant
  :



  :                 Head Note No.:  3200
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Patrick Graham, has filed a petition in arbitration and seeks workers’ compensation benefits from the Second Injury Fund of Iowa, defendant.  
This matter was heard by Deputy Workers’ Compensation Commissioner, Ron Pohlman, on July 15, 2010, at Ottumwa, Iowa.  The record in the case consists of claimant’s exhibits 1 through 17, defendants’ exhibit A, as well as the testimony of the claimant.  

ISSUES

The issue in this case is whether the claimant is entitled to benefits from the Second Injury Fund of Iowa and if so the extent of entitlement to benefits.
FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:
The claimant at the time of the hearing was 43 years old.  He is a high school graduate and attended Alaska Vocational Technical Center from January 1986 to July 1986 and completed a program as an oiler heavy equipment mechanic helper.  He also attended Southeastern Community College for one semester in welding but did not complete that program.  The claimant has worked a number of jobs including labor, 
heavy equipment operator, housekeeper, welder’s helper, machine operator, production assembly, shop laborer, courtesy van driver, most of his jobs have been as a welder’s helper.  His last employer was Gregory Manufacturing where he was employed from April 2008 to November 2008. 

The claimant has a medical condition called Charcot-Marie-Tooth which is a form of muscular dystrophy that caused muscle wasting.  This condition was first diagnosed in October of 1999.  

The first injury occurred May 1, 2004, to the claimant’s left knee while he was employed at Keokuk Steel Casting.  The claimant hyper-extended his knee due to his work positioning.  This claim was settled pursuant to Iowa Code section 85.35(3) on May 1, 2006, for $25,000.00.  The claimant was given an independent impairment rating by independent medical evaluator, David Paul, M.D., on February 27, 2006, of 26 percent of the left lower extremity and he was given recommended restrictions of no crawling, kneeling, and occasional stairs and ladders.  
The second injury occurred on October 10, 2008.  The claimant pled this injury as bilateral arms but ultimately the problems on the right side resolved and the claimant was left with problems on the left.  The claimant treated with Gregory R. Hill, M.D., an orthopedic surgeon for his October 10, 2008, injury.  Dr. Hill’s first impression was left elbow medial epicondylitis and right small trigger finger.  Dr. Hill treated the claimant conservatively and gave the claimant cortisone injection for the medial epicondylitis problem.  Ultimately, Dr. Hill placed the claimant at maximum medical improvement on March 6, 2009, and opined that the claimant had no permanent impairment:

In my opinion, this patient has reached MMI of both the L elbow of medial epicondylitis and R hand small trigger finger on 3/6/09.  Exam at that time revealed L elbow medial epicondyle pain essentially resolved after Cortisone injection.  There was no focal tenderness over the medial epicondyle.  Elbow and forearm ROM was symmetrical and full.  There was good strength maintained about the elbow.  Wrist flexion strength preserved without reproducing medial elbow pain.  Neurovascular exam normal, unchanged.  Exam of the R small finger revealed minimal tenderness over the A1 pulley complex.  Full flexion and extension were preserved with making a fist.  No palpable catching or triggering.
(Exhibit 2, page 6)

The claimant underwent an independent medical evaluation by Dr. Hughes on September 11, 2009.  At that time Dr. Hughes opined claimant had not reached maximum medical improvement and thus did not recommend permanent impairment or permanent restrictions.  The claimant subsequently sought treatment at the University of Iowa Hospitals and Clinics with Brian Adams, M.D.  Dr. Adams gave the claimant another injection in the medial epicondyle.  On April 14, 2010, Dr. Adams opined that claimant was doing much better after the injection and gave the claimant restrictions of no lifting greater than 20 pounds and the claimant was to follow-up as needed.  These restrictions were permanent and the claimant was placed at maximum medical improvement.  
On May 2, 2010, Dr. Adams opined that the claimant had sustained a 6 percent permanent impairment to the left elbow or left upper extremity.  Dr. Adams opined on June 7, 2010, that the medial epicondylitis was caused by the claimant’s work-related activities.  

On December 22, Dr. Hill in response to Dr. Hughes first report contended that the claimant did not require further treatment and that he was going to stand by his initial placement of claimant at MMI with no permanent impairment.  
On May 25, 2010, Dr. Hughes opined, after review of Dr. Adam’s report, that he would most likely have reached the same rating of permanent impairment as Dr. Adams that he would approach permanent work restrictions differently:

I would probably approach his permanent work restrictions somewhat differently.  I would advise that Mr. Graham should avoid work activities that might require intense grasping and resisted pronation of his forearm.  He should avoid forceful impact forces requiring that he swing a hammer or an axe using his left arm.  He should not operate equipment with vibratory forces such as a power saw that would require sustained grasping.  I would also specify those restrictions would be limited to rare or very infrequent if at all.  Other restrictions might be necessary and appropriate in certain work situations but the cited restrictions should be transferable or applicable in principle to most work activities.

(Ex. 3, p. 10)
The claimant has worked some odd jobs painting houses once for 2 days in June 2009 and for 5 days 2 1/2  weeks before the hearing.  He also helped for 2 days moving some stuff for a friend in March 2009.  The claimant has searched for employment unsuccessfully.  He has asked for assistance from vocational rehabilitation and been found eligible but at this time he is on a waiting list.  He applied for Social Security Disability in 2007 based upon his Charcot-Marie-Tooth disease but this claim was denied and he has not reapplied.  
REASONINGS AND CONCLUSIONS OF LAW

The issue in this case is whether the claimant is entitled to benefits from the Second Injury Fund of Iowa and the extent of that entitlement.  
Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978);Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has proven a prior loss to his left lower extremity.  The record indicates that the claimant sustained permanent impairment and had permanent restrictions both of which indicate a prior loss of use.  The record also establishes a second qualifying loss to the claimant’s left upper extremity as the result of an injury arising out of and in the course of employment with Gregory Manufacturing.  As a result of this injury the claimant has sustained permanent impairment and has work restrictions.  The combination of these disabilities are producing an industrial loss thus entitling the claimant to an award of industrial disability from the Second Injury Fund of Iowa.  The claimant has restrictions that significantly limit his ability to return to his primary occupation throughout his career as a welder’s helper.  He is also limited in participating in much of the other heavy physical labor that he has performed during his career.  The claimant has sustained a substantial industrial loss.  Considering these and all factors of industrial disability it is concluded that the claimant has sustained a 60 percent industrial disability entitling him to 300 weeks of permanent partial disability benefits.  
The Fund is entitled to credit for the prior and subsequent losses.  For prior loss it is concluded that the Fund is entitled to 57.2 weeks and 15 weeks for the second loss.  The claimant’s benefits shall commence April 14, 2010, which was the date of maximum medical improvement after the claimant’s last treatment with Dr. Adams.

ORDER


THEREFORE, IT IS ORDERED:

Defendant, Second Injury Fund of Iowa, shall pay claimant two hundred twenty-seven point eight (227.8) weeks of permanent partial disability benefits commencing April 15, 2010, at the weekly rate of two hundred ninety and 78/100 dollars ($290.78).  


Signed and filed this ____29th____ day of November, 2010.
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5 IF  = 6 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


