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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JOHN WILLIE SIMPSON,
  :



  :


Claimant,
  :               File Nos. 5043972, 5043973


  :

vs.

  :



  :                 ALTERNATE MEDICAL
TYSON FOODS, INC.,
  :



  :                      CARE DECISION

Employer,
  :


Self-Insured,
  :


Defendant.
  :                   HEAD NOTE NO:  2701

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48 is invoked by claimant, John Simpson.  Claimant appeared through his attorney, Gary Nelson.  Defendant, Tyson Foods, Incorporated, appeared through its attorney, Deena Townley.
The alternate medical care claim came on for hearing on February 6, 2014.  The proceedings were digitally recorded.  That recording constitutes the official record of this proceeding.  
Pursuant to the Commissioner’s September 17, 2013 Order, the undersigned has been delegated authority to issue a final agency decision in this alternate medical care proceeding.  Therefore, this ruling is designated final agency action.  Any appeal of the decision would be to the Iowa District Court pursuant to Iowa Code section 17A.

The evidentiary record consists of claimant’s exhibits 1 and 2 as well as defendant’s exhibits A through E.  All exhibits were offered without objection and received into evidence.  No witnesses were called to testify, but counsel were permitted to offer legal arguments on the record.  
ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care.  Claimant seeks an order compelling defendants to authorize and pay for additional medical treatment for his February 2, 2012 left shoulder injury as well as for his July 23, 2012 low back injury.  Claimant specifically requests that a new authorized physician be appointed and suggests a transfer of care to Dr. Frank Hawkins at the Cedar Valley Pain Clinic in Waterloo, Iowa.
FINDINGS OF FACT

The undersigned having considered all the evidence in the record finds:

Defendant admits liability for both the February 2, 2012 and July 23, 2012 work injuries.  To date, defendant has selected and authorized medical care for both injuries.  
Defendant initially offered medical care for claimant’s shoulder through occupational medicine physician, Robert K. Gordon, M.D.  Dr. Gordon subsequently referred claimant to two different orthopaedic surgeons for evaluation and treatment.  Ultimately, Dr. Todd Johnston performed a left shoulder arthroscopic subacromial decompression and distal clavicle excision on claimant’s left shoulder on October 30, 2012.  (Exhibit 1, page 3)  Dr. Johnston released claimant from his care to return only on an as needed basis by at least November 4, 2013.  (Ex. B)  None of claimant’s treating physicians were recommending additional medical treatment on the shoulder when claimant filed his petition for alternate medical care.
With respect to claimant’s low back injury on July 23, 2012, defendants provided medical care through Dr. Gordon.  Dr. Gordon subsequently recommended neurosurgical evaluation and referred claimant to Chad Abernathy, M.D.  (Ex. A)

Dr. Abernathy evaluated claimant on November 15, 2013 and recommended against surgical intervention.  However, Dr. Abernathy opined, “I favor further conservative treatment.”  (Ex. C)  The evidentiary record does not disclose any additional conservative care has been pursued for claimant’s low back since Dr. Abernathy evaluated claimant in November 2013.



Mr. Simpson sought an independent medical evaluation with Farid Manshadi, M.D., a physiatrist.  Dr. Manshadi authorized a report dated December 30, 2013.  In that report, Dr. Manshadi opined, “I believe the medical treatment as well as the surgical treatment provided to date for Mr. Simpson’s left shoulder injury has been reasonable and necessary to treat the left shoulder injury.”  (Ex. 1, p. 6)  Dr. Manshadi opined that claimant was “at MMI in respect to his left shoulder injury and I set the date as of 06/10/13.”  (Ex. 1, p. 6)  No further treatment was recommended by Dr. Manshadi for claimant’s left shoulder in his December 30, 2013 report.


Dr. Manshadi also evaluated claimant’s low back condition.  With respect to the low back, Dr. Manshadi opined, “I also believe the medical treatment provided to date for Mr. Simpson’s low back injury has been reasonable and necessary to treat his low back injury.”  (Ex. 1, p. 7)  Dr. Manshadi similarly declared maximum medical improvement (MMI) for claimant’s low back condition, establishing the MMI date as of November 15, 2013.  (Ex. 1, p. 7)  Dr. Manshadi recommended no further treatment for the low back in his December 30, 2013 report.

On January 28, 2014, claimant filed his petition for alternate medical care.  Counsel for both parties state that claimant’s counsel sent correspondence to defense counsel prior to filing the petition for alternate medical care, requesting additional care for claimant’s injuries.  Counsel also appear to agree that defendants denied claimant’s request for additional medical care prior to the filing of the January 28, 2014 petition for alternate medical care.  Neither of these communications is contained within the evidentiary record but counsel’s statements are accepted as accurate in this regard.
Claimant’s counsel candidly conceded that no medical evidence existed at the time of filing the petition for alternate medical care that specifically recommended additional medical care.  Indeed, the evidentiary record before me suggests that claimant had achieved maximum medical improvement at least with respect to the left shoulder and potentially with respect to the low back.  Arguably, Dr. Abernathy’s recommendations suggest additional conservative care was required or reasonable with respect to the low back.  However, this was apparently not the basis of claimant’s request for additional care when asserted in January 2014.

Claimant’s left shoulder and low back symptoms continue.  Claimant would like additional medical treatment.  Therefore, claimant’s counsel solicited a supplemental report from Dr. Manshadi, which is dated January 31, 2014.  (Ex. 2)  In this report, Dr. Manshadi states:

Since Mr. Simpson continues to have problems with his shoulders and low back pain, at this point my recommendation would be for his low back he may need to have further treatment in the form of physical therapy.  If that fails, injections such as epidural injections or facet joint injections may be indicated.

(Ex. 2).  

With respect to the left shoulder, Dr. Manshadi recommends:

[I]f he continues to have issues with that shoulder he may benefit from further rehabilitation with physical therapy and also injections to the left shoulder may be indicated.  If all these treatments fail for the shoulder, another visit to an orthopaedic surgeon for another opinion would be recommended to see what other options would be available for Mr. Simpson.

(Ex. 2)


After the January 31, 2014 report was provided to defendants but prior to the February 6, 2014 hearing, defendants extended an offer “to send claimant back to Dr. Gordon for a one time evaluation.”  (Ex. E)  Claimant’s counsel categorized this as an offer of one evaluation with no authority to treat claimant.  Upon questioning, defense counsel confirmed that Dr. Gordon remains an authorized treating physician for claimant’s injuries.

Claimant contends that returning Mr. Simpson to Dr. Gordon for an evaluation is not an effective or reasonable medical treatment.  Claimant correctly contends that Dr. Gordon has already declared maximum medical improvement and released claimant from his care.  On the other hand, Dr. Manshadi also declared maximum medical improvement for both conditions and subsequently changed his medical opinion upon learning that claimant’s symptoms continue. 


Dr. Manshadi’s recommendations for further conservative care of the low back are consistent with Dr. Abernathy’s opinions.  Both of those opinions are accepted.  It is found that additional conservative care of claimant’s low back is reasonable and necessary.


With respect to the left shoulder, Dr. Manshadi recommends additional treatment options.  Defendants offer no contrary evidence, though prior to receipt of the January 31, 2014 report from Dr. Manshadi, no treatment was recommended for the left shoulder.  I find that it is reasonable for defendants to pursue a return appointment with Dr. Gordon to consider the recommendations offered by Dr. Manshadi.  



Dr. Manshadi opined that the treatment offered to date by defendants has been reasonable.  I find nothing in the evidentiary record to suggest that defendants have acted unreasonably. I specifically accept Dr. Manshadi’s opinions with respect to the reasonableness of the care offered to date and find that defendants have offered reasonable medical care that is suited to treat claimant’s work injuries.


I find that claimant did not have a medical evidentiary basis for pursuing additional medical treatment prior to filing the petition for alternate medical care.  I find that Dr. Manshadi’s recommendations for additional medical treatment of the left shoulder and low back are reasonable and that defendants should provide additional medical care to consider those recommendations.

REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

In this instance, I have some doubts about whether claimant complied with the statutory requirement to communicate the basis of his dissatisfaction to the defendant before filing the petition for alternate medical care.  Iowa Code section 85.27.  Claimant’s basis for dissatisfaction was defendant’s refusal to authorize additional care.  At the time defendant refused to authorize additional care, even claimant’s independent medical evaluator had declared maximum medical improvement and offered no further treatment recommendations.

Only subsequent to the filing of claimant’s petition for alternate medical care was medical evidence generated to suggest additional treatment is necessary.  Claimant clearly could not have conveyed this subsequently developed evidence prior to filing his petition.  However, defendants did not specifically resist the petition on this basis and defendants offered additional evaluation with an authorized physician after the receipt of Dr. Manshadi’s supplemental report.  Therefore, I will consider the substantive issues raised by the parties.

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  Bell Bros. Heating v. Gwinn, 779 ; Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  
An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

In this instance, I found that the treatment offered to date by defendants has been reasonably suited to treat claimant’s work injuries.  Claimant’s basis for seeking alternate medical care was generated after the filing of his petition.  Since that evidence was produced, defendant has extended an offer to return claimant to the authorized medical provider, Dr. Gordon.  

Claimant contends that sending claimant back to Dr. Gordon is not reasonable since Dr. Gordon has already declared maximum medical improvement and released claimant from his care.  I reject this argument.  Dr. Manshadi revised his medical opinions and recommendations based upon ongoing symptoms.  It appears that Dr. Manshadi revised these opinions and recommendations approximately one month after his initial opinions were rendered and apparently without re-evaluating claimant.
Given that claimant relies upon Dr. Manshadi’s revised opinions to request the additional care, I conclude that it is reasonable for a physician to reconsider his treatment options and revise his medical opinions.  Claimant offers no evidence to suggest that Dr. Gordon would be unwilling to reconsider claimant’s injuries and his own medical recommendations.  Given that Dr. Gordon has offered reasonable medical care to date, there appears to be no basis for dissatisfaction with his care at this point.

Defendant has not abandoned claimant’s care and has offered reasonable medical care to date.  Defendant’s actions to date comply with their statutory obligations under Iowa Code section 85.27.

Defendant continues to identify Dr. Gordon as an authorized physician.  Defendant has offered a return evaluation with Dr. Gordon.  Claimant has not carried his burden of proof to establish that care through Dr. Gordon is unreasonable care.  Therefore, I conclude that defendant continues to offer reasonably suited medical care to claimant and that defendant retains the right to select the authorized medical provider at this time.

ORDER

THEREFORE IT IS ORDERED:

The claimant's petition for alternate medical care is granted.
However, claimant’s request for transfer of care to a different physician is denied.
Within fourteen (14) days of the entry of this order, defendant shall secure the first available appointment date from Dr. Gordon.  

Signed and filed this ___7th ___ day of February, 2014.









                WILLIAM H. GRELL
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     COMPENSATION COMMISSIONER
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