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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LARRY KELLY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5030532
WEST SIDE TRANSPORT,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

NATIONAL AMERICAN INSURANCE
  :

COMPANY, INC., 
  :



  :        Head Note Nos.:  1600, 1800, 1803.1, 

Insurance Carrier,
  :


       4000

Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Larry Kelly, claimant, filed a petition in arbitration seeking workers' compensation benefits from West Side Transport, employer and National American Insurance Company, Inc., insurance carrier, as a result of an injury he allegedly sustained on February 6, 2008, that allegedly arose out of and in the course of his employment.  

This case was heard on December 17, 2010, in Sioux City, Iowa, and was considered fully submitted on the January 14, 2011 with the simultaneous filing of briefs from the parties.  The evidence in this case consists of claimant’s Exhibits 1 through 28; Defendants’ Exhibit A through V; and the testimony of claimant, Larry Kelly, Angela Kelly, Tami Ann Bindas, Amy Jordan, Director of Human Resources, and Tim Whitney, Director of Safety.

ISSUES

1. Whether claimant was intoxicated at the time of the injury; 

2. What medical expenses should be reimbursed;

3. Whether claimant is entitled to alternate medical care;

4. If the injury is compensable, what is the extent of the permanent partial disability;

5. If the injury is compensable, when was maximum medical improvement achieved; 

6. Should penalty benefits be awarded for non‑payment of benefits;

STIPULATED FACTS

The parties stipulate to the existence of an employer employee relationship on December 1, 2006 when the claimant sustained an injury which allegedly arose out of and in the course of her employment.  This injury is a cause of a period of temporary disability as well as a cause of some permanent disability.  The parties stipulated disability is an industrial one.  In regards to the rate of compensation, claimant was married and entitled to eight exemptions.

FINDINGS OF FACT

Claimant, Larry Kelly, was a 60-year-old man at the time of hearing.  He currently lives in Kentucky and has for approximately six years.  He is married and has children but none that live with him.  His past education includes graduation from high school in 1968 and a short stint studying general subjects at the University of Kentucky.

Claimant enlisted in the Army and was discharged in 1972.  After the Army, claimant attended vocational school and completed auto mechanics class.  He also took some welding classes.  In the recent past, claimant has worked as an iron worker, welder, and truck driver.  

Most of claimant’s past work history involves heavy physical labor.  (Exhibit 22, pages 136-46). 

Besides iron work, welding, and driving truck, claimant has also worked construction such as building prep plants in the coal fields.  Claimant decided to start driving a truck because he was tired of being outdoors and wanted to reduce the manual labor required in his job. 

From 2000 to 2008, claimant did over‑the‑road trucking including two different stints with defendant employer.  Most of his time was spent driving east of the Mississippi.  Because there is a defense of intoxication, it is important to note that claimant has never failed a random drug test during his eight years of driving truck.

On February 6, 2010, claimant picked up a load, made appropriate entries in his log book and departed.  Claimant testified to traveling approximately 12 to 14 miles per hour when he felt a bump against the seat.  He looked in the left mirror and saw that the trailer was tilting.  He watched it fall over.  He slid into a guardrail to a stop.  Claimant argued at hearing that the shipper loaded the truck incorrectly, causing the trailer to tip over.  Claimant stated that he was in the truck making notations in the log book while the product was being loaded.  

The product was dye in vats and the vats were in a wire cage.  The containers were, according to claimant, old and outdated and improperly secured.  

Another driver, John Clough, had been following claimant from the loading dock and had noticed that claimant’s load had shifted.  Post accident pictures do not show any damage to the rear of the vehicle.  Mr. Clough attempted to contact claimant first by honking his horn, then over the radio to alert claimant but was unable to reach claimant.  Finally, Mr. Clough called the trucking company to see if the company could get in contact with claimant and stop the truck.  Mr. Clough had an identical load and was also uncomfortable with how his trailer was loaded.  (Ex. C, p. 4)  Mr. Clough did not experience his trailer tipping over.  Mr. Clough attributes this to the low speed he used to take off and accelerate.  (Ex. 18, p. 121)  

Another driver, Tami Ann Bindas, was driving her vehicle on the roadway behind claimant’s tractor and trailer.  She saw him make a right turn to get onto ramp 80 and as they were both making the turn, she saw his back wheel raise in the air and the trailer start to tip.  Ms. Bindas asserted claimant was driving at what she deemed a normal speed and the turn appeared normal to her.  Ms. Bindas testified that claimant’s speed was around 20-25 mph.  In the police report, she indicated the speed was about 15 mph.  (Ex. S, p. 4)
Ms. Bindas assisted claimant from the vehicle.  Claimant’s arm had a serious cut and Ms. Bindas used his belt as a tourniquet to staunch the bleeding.  Claimant was conscious and ambulatory at the crash scene.  (Ex. 1, p. 4)  

Claimant was taken via ambulance to Geisinger Medical Center.   John Parenti, M.D. performed an irrigation and debridement of the forearm wound.  Joe Klena, M.D., repaired tendon injuries to the left wrist and index, ring and long fingers.  (Ex. 1, p. 11)   The hospital CT showed “positive only for degenerative changes.”  (Ex. 1, p. 5)  

Upon claimant’s return to his home he was seen by Abdulkader Dahhan, M.D., for follow-up care.  (Ex. 2, p. 15)  Dr. Dahhan provided pain medications and a referral to an orthopaedic specialist, Michael R. Boland, M.D.  

Dr. Boland found that there was no surgical intervention necessary but referred claimant for hand physical therapy.  (Ex. 4, p. 21)  On March 25, 2008, claimant reported to Dr. Boland that he was suffering pain and numbness down his legs bilaterally; worsening back pain; and lack of sleep due to back pain.  (Ex. 4, p. 22)  Claimant attributed this to his work injury.  At the March 25 visit, the leg and back pains were his “main complaint.”  (Ex. 4, p. 22)  Subsequent MRIs were taken and showed degenerative changes and joint disease.  At the recommendation of Dr. Boland, claimant underwent examination by William Shaffer, M.D., a spine specialist.  (Ex. 4, p. 24)  Dr. Shaffer noted that claimant’s past history did not include symptomatology but that the present condition was “suggestive of a diabetic neuropathy, though components of it are consistent with neurogenic claudication and cervical and lumbar stenosis.  My impression is that certainly his stenosis and cervical issues could be aggravated by the accident.”  (Ex. 5, p. 26)  

Claimant, however, did have a long history of osteoarthritis and took Diclofenac to treat pain and inflammation caused by the arthritis.  (Ex. 6, p. 27)  

Paul Midkiff, M.D., began to care of claimant in August of 2008 and prescribed Neurontin to treat the diabetic neuropathy.  (Ex. 6, p. 27)  Dr. Midkiff describes claimant’s diabetes as “uncontrolled”.  (Ex. 6, p. 29)  Dr. Midkiff has continued to treat claimant for his diabetes as well as refilling medication prescriptions for depression and degenerative arthritis.  

In October of 2008, claimant saw Syed Raza, M.D., for symptoms of depression.  (Ex. 7, p. 40)  Dr. Raza prescribed Doxepin which seemed to help.  

Claimant’s past medical history is significant for diabetes.  Claimant’s wife testified that claimant had problems with weakness and numbness in his lower extremities due to his diabetes even prior to the accident.  There was a notation in the records that Mrs. Kelly observed arm pain with nausea and weakness that occurred sometime prior to the accident in February of 2008.  (Ex. K, p. 4)  However, claimant was not treated for diabetic neuropathy prior to the accident.  Subsequent to the accident, he is now on prescription medication for it.  

Claimant currently uses a walker with wheels to ambulate about his house.  He is experiencing significant pain in his knees and shooting pain down his legs.  Claimant admitted at hearing that he does not attribute these problems to his work place injury.
Charles Mooney, M.D., MPH, performed an independent medical examination at the request of the defendant insurer.  Dr. Mooney assessed a 7 percent impairment of the left upper extremity due to loss of extension and flexion of the left wrist.  Dr. Mooney refused to assign any additional impairments due to overexaggeration of symptoms.

It is my opinion that no other additional impairments regarding this injury can be provided based on the lack of consistency of his examination.  He has evidence of guarding, breakaway weakness, loss of motion in his digits which is neither supported by the injury provided, or by direct examination.

(Ex. I, p. 7)  
Dr. Mooney did not find any neck or back issues related to the work related injury and that even though Dr. Mooney assigned an impairment rating, he would not impose any work restrictions due to the wrist injury or the neck and back pains.  (Ex. I, p. 9)  

A functional capacity evaluation performed on September 10, 2010, was truncated due to claimant’s self limiting behavior.  The evaluator’s report noted that hand weakness was “feigned” and that the effort put forth by claimant during testing was “extremely inconsistent.”  (Ex. J, p. 2)

Jacqueline Stoken, M.D., conducted an independent medical examination at the request of the claimant.  (Ex. 9, p. 51)  Dr. Stoken attributed the cervical spine, lumbar spine, and wrist problems to the work place injury of February 2008.  (Ex. 9, p. 59)  Dr. Stoken does not provide any reasoning for why the cervical or lumbar spine problems are associated with the work place injury.  She does not address whether claimant has suffered an aggravation of a long time degenerative problem or whether claimant’s symptoms are new and the result of trauma that occurred on February 2008.  In her report she states that her “above‑named diagnoses are causally related to the work‑related motor vehicle accident on 2/06/08” but her above named diagnoses include leg problems.  (Cl. Ex. 9, p. 58)  Yet, those leg problems do not trigger any impairment rating despite the leg problems being the reason claimant uses a walker and has problems ambulating.  

Dr. Stoken and Dr. Mooney’s objective test results of claimant’s left hand and wrist are not dramatically different. For example, Dr. Mooney found the 2‑point discrimination to be essentially symmetric at 6 mm.  (Ex. I, p. 6)  Dr. Stoken found 2‑point discrimination to be 4 mm in both hands, except for the left ring finger at 7 mm and the left little finger at 6 mm.  (Ex. 9, p. 57)  Dr. Mooney measured claimant’s pinch strength on the left to be 6 pounds versus 20 pounds on the right.  (Ex. I, p. 6)  Dr. Stoken measured claimant’s pinch strength to be about 8 pounds on the left versus about 25 pounds on the right.  (Ex. 9, p. 57).  The two differed the most on range of motion, primarily because Dr. Mooney felt claimant was inappropriately guarding.  

Claimant has ongoing problems with his left arm, specifically his wrist; neck pain; and pain radiating into the right shoulder.  He also has regular back discomfort.   His wrist has an obvious deformity and scarring.

Claimant is not driving a truck having lost his commercial driver’s license as a result of a positive drug test.  When claimant’s CDL license came up for renewal, he elected not to seek renewal of the license.  However, he wouldn’t be eligible for renewal because of his positive drug test.  

Claimant has not worked since February 2008.  Claimant has not applied for employment since his injury on February 2008.  (Ex. M, p. 5)  

Claimant’s urine was tested when he was admitted to the hospital as part of a routine medical screen and the results were positive for marijuana.  At hearing, claimant denied using marijuana while driving but admitted to smoking it to alleviate pain.  It was recommended to him by his wife.

An accident reconstruction expert opined that claimant had cut the curve too short in a delayed reaction to recognizing he was traveling too fast for the curve.  (Ex. C, p. 8)  Steven W. Rickard, defendants’ reconstruction expert, also opined that claimant failed to properly secure the load however, negligence isn’t a defense to workers’ compensation claims.  The value of Mr. Rickard’s testimony lies in connecting the marijuana use to the roll over.  In the report, Mr. Rickard places more emphasis on the failure of claimant to properly secure the load.  
Mr. Kelly knew it was his responsibility to block the rear of the cargo line with a load lock.  Load locks are never supplied by the shipper.  Had he done so properly, while controlling his speed, this accident would not have occurred.

(Ex. C, p. 12)  
As it related to the marijuana use, Mr. Rickard stated,
Mr. Kelly’s use of Marijuana (while operating a commercial motor vehicle) may have contributed to his lack of, or delayed awareness/response, and/or his sense of how fast he was traveling into the curve at the accident site.

(Ex. C, p. 11)

The evidence appears that the drug test is positive.  There is no evidence that the urine used was not claimants.  The test has a 5 percent margin of error.  (Ex. E, p. 14)  Thus the positive drug test is more likely than not attributable to the claimant.  There was no reasonable explanation for why marijuana showed up in claimant’s system and claimant did admit to using it in the distant past (as a youth) and the more recent past (for pain management).  The test showed that claimant used the drug and in a time recent enough for it to show on the drug test.  (Ex. E, p. 14)  Claimant did tell nurse Melissa DeForge that he was around people who used, but the levels in his system where higher than what would show up on the test due to second hand exposure.  (Ex. F, p. 8; Ex. E, p. 38)  

According to expert Michael Rehberg, BS, MS, marijuana is a euphoric drug which leads a user to feel “happy and complacent and nonchalant.  It leads us to be relaxed and easygoing, to really be uncaring and inattentive, to make poor decisions, to make use able to react to new and usual situations with good precision.  It sort of dulls our senses.”  (Ex. E, p. 25)  
According to Ronald E. Henson, Ph.D., of Beron Consulting Services and Labworks, Inc., wrote that:
Delta-9-tetrahydrocannibinol is the intoxicating ingredient in marijuana.  THC is fairly quickly converted by the body into inert metabolites, which can stay in the body for hours, several days or weeks.  The UA in this case detected the inert metabolite, not the psychoactive component for THC/marijuana (Delta-9-tetrahydrocannibinol).

(Exhibit 10, p. 74)  
Dr. Henson quotes a study that states the intoxicating ingredient reaches its peak within 10-30 minutes after ingestion.  John Clough wrote out an affidavit asserting claimant did not appear to be under the influence of drugs or that claimant had the odor of drugs about him.  (Ex. 19, p. 126)  (Cl. Ex. 20, p. 129.)  Ms. Bindas also indicated that she knew what marijuana smoke smelled like but she did not detect the smell of marijuana coming from either Mr. Kelly or the cab of his tractor.  (Cl. Ex. 20, p. 129)  

The test showing positive marijuana results for claimant puts him at the threshold of being under the influence of marijuana according to the United States Abuse and Mental Health Services Administration; however, it is unknown whether claimant was intoxicated by marijuana as it affects each person different according to Mr. Rehberg.  (Ex. E, p. 7-8)  

Claimant was somewhat evasive on cross examination, finding it difficult to provide answers to fairly easy questions such as whether he needed assistance getting out of the truck.  He continued to maintain, even in the face of his positive drug test, that he was not using marijuana prior to work and suggested that his drug test was positive due to second hand smoke inhalation from other users surrounding him.  When pressed, however, he refused to state who it was who was smoking marijuana in his presence and in fact denied knowing who it could have been.  Later testimony revealed that his wife used marijuana.  Claimant further admitted to using marijuana post the accident, at his wife’s suggestion, to ease the pain. 

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e).

Defendant alleges that they have an affirmative defense pursuant to Iowa Code section 85.16(2).
Iowa Code section 86.16 provides that:
No compensation under this chapter shall be allowed for an injury caused:

1.  By the employee's willful intent to injure the employee's self or to willfully injure another.

2.  By the employee's intoxication, which did not arise out of and in the course of employment but which was due to the effects of alcohol or another narcotic, depressant, stimulant, hallucinogenic, or hypnotic drug not prescribed by an authorized medical practitioner, if the intoxication was a substantial factor in causing the injury.

3.  By the willful act of a third party directed against the employee for reasons personal to such employee.

To be successful in such a defense, defendant has the burden to prove by a preponderance of the evidence that claimant was intoxicated at the time of the injury and that such intoxication was a substantial factor in causing the injury.  Reddick v. Grand Union Tea Co., 230 Iowa 108, 115, 296 N.W. 800, 803 (1941).  The intoxication defense requires a showing not only that the claimant was intoxicated at the time of the injury, but also that the intoxication was a substantial factor in bringing about the injury.  A substantial factor is equivalent to the concept of proximate cause.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  Intoxication must be shown not just to be a possible factor, but a probable substantial factor.  Stull v. Truesdale Coop Elevator Co., File No. 780309 (App. December 14, 1987).  A factor is substantial when it is material in producing a result.  A factor may be substantial without being either exclusively or predominantly the determinate result, however.  See Jones v. City of Des Moines, 355 N.W.2d 49 (Iowa 1984).  Intoxication is not defined by the workers’ compensation statute or by case law.  Lawyer and Higgs, Iowa Workers Compensation Law and Practice, 3rd Edition, sec. 7-3, page 63.  The weight and credit to be given evidence of results of clinical tests for intoxication is for the trier of fact.  Rigby v. Eastman, 217 N.W.2d 604 (1974). 

The evidence appears that the drug test is positive.  There is no evidence that the urine used was not claimants.  Claimant had access to the drug in his home as testified by his wife.  Claimant has no compunctions against using the drug as evidenced by his post accident usage.  The test itself has only a 5 percent rate of error.  The question is whether claimant was intoxicated by the drug at the time of the work place injury and whether that intoxication was a substantial causative factor of the injury.

Put another way, was claimant’s failure to secure the load and failure to drive slowly around a corner the result of intoxication by ingestion of marijuana?  There are signs of claimant’s inattentiveness in his inability to hear the honking of John Clough’s horn and his failure to respond to a radio call.  However, Mr. Clough testified that there was no odor of drug about claimant and the test results, while positive, do not assist in helping the fact finder determine whether the intoxicant was present in claimant’s system at the time of the injury.  Inattentive driving, failing to secure the load, and failing to drive slow enough for the conditions are actions even a sober person could have performed.  The mere existence of a positive test is not sufficient to show claimant was intoxicated at the time of his workplace injury.  

Defendants assert that claimant’s refusal to have a subsequent drug test at the hospital shows that claimant was aware of his impairment and refused the test in order to prevent further and more harmful test results.  However, this level of awareness suggests claimant wasn’t in a euphoric, uncaring state leading to poor decision making.  

The expert opinion of Mr. Rehberg seems to rest largely on Mr. Rehberg’s belief that claimant was lying about his drug use.  (Dep. of Rehberg, p. 42-44)  However, even if claimant was lying about his drug use that still does not make the issue of claimant’s intoxication more or less likely.  It is likely claimant used marijuana at some point prior to the workplace injury.  There is not substantial evidence, however, claimant was intoxicated by marijuana at the time of the workplace injury, only that claimant lied about his drug usage.  To extrapolate the lying about the drug usage to claimant being intoxicated at the time of the workplace injury requires a speculative jump which the undersigned is not prepared to take.  Mark Thoman, M.D., a toxicologist retained by defendants, agreed that Dr.  Henson’s science was sound as it related to the marijuana usage and effects, particularly as it pertained to the time lapse.  (Ex. B, p. 3)
Defendants appear to want the agency to adopt a presumption of intoxication with a positive test result.  However, this presumption while not explicitly rejected by the Iowa appellate courts has not been explicitly implemented.  It is not for the undersigned to create new law, but merely interpret the ones set forth by the legislature. 

Defendant has failed to prove that the affirmative defense of intoxication is applicable in this case.  The undersigned fails to be persuaded that claimant was intoxicated at the time of the work place injury.  
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The next issue is what ailments claimant currently suffers are associated with the work place injury of February 6, 2008.  Claimant asserts that his work related injuries include loss of use of the left wrist and neck and low pain.  While a claim for benefits for claimant’s leg related problems may have been part of the allegations at one time, there is not substantial medical evidence that would support a finding that claimant’s leg pain is associated with the workplace injury.  Not even claimant’s expert witness, Dr. Stoken, assessed any impairment rating to the leg pain.  

Claimant argues in his post hearing brief that the inability to ambulate without a walker is a combined result of leg pain and back pain, but the testimony of the claimant along with the expert witness reports support a differing conclusion. While the medical records are incomplete as it relates to the leg issue, Dr. Midkiff’s notes reveal claimant suffered from peripheral vascular disease in his lower extremities and that claimant was going to see about getting stents put in both of his legs.  (Ex. 6, p. 37)  According to the May 25, 2010, note, “his legs are where most of the pain is.”  (Ex. 6, p. 37)  Dr. Midkiff’s diagnosis is “chronic pain secondary to degenerative disc disease and peripheral vascular disease.”  (Ex. 6, p. 37)  

As it relates to claimant’s back and neck injuries, there is only the one sentence by Dr. Shaffer suggesting that the back and neck pains claimant was suffering on May 5, 2008, “could be” an aggravation of degenerative disease.  (Ex. 5, p. 26)  Dr. Shaffer prefaced this by stating claimant had little or no prior symptoms.  However, claimant had a “long history” of osteoarthritis.  (Ex. 6, p. 27)  While claimant asserts he has had no money for treatment of his back or neck problems, he has had treatment for various other ailments including a heart condition, his vascular problems, and his diabetes.  The only other evidence claimant has to substantiate his claim that neck and back pains resulted from the work place injury is the opinion letter of Dr. Stoken.  Yet, Dr. Stoken does nothing more than make a summary conclusion; nor does she address any issues regarding the pre existing degenerative disease or address any previous problems with osteoarthritis.  In sum, there is not sufficient evidence to support claimant’s claim for benefits stemming from neck or back symptoms.  

There is substantial evidence that claimant suffered a left wrist injury as a result of the workplace injury and this does not appear to be challenged by the defendants.  

Thus it is found that claimant sustained a scheduled member injury to the left upper extremity arising out of a left wrist injury.  There is no specific statement regarding claimant achieving maximum medical improvement.  However, according to the medical records, claimant appeared to have plateaued between the May 2008 visit with Dr. Shaffer and when claimant began care with Dr. Midkiff in August of 2008.  Dr. Midkiff treated claimant primarily for his diabetes, degenerative disease, and neuropathy.  Therefore, claimant’s maximum medical improvement date for his work related wrist injury is August 4, 2008.  Claimant is entitled to healing period benefits from the date of his injury on February 6, 2008, until August 4, 2008.

The next issue is the extent of claimant’s injury.  There are two opposing opinions on the issue of claimant’s impairment.  Dr.  Mooney assessed claimant as suffering a 7 percent left upper extremity loss whereas Dr. Stoken assessed claimant as experiencing a 29 percent impairment of the left upper extremity.  Dr. Mooney assigned no restrictions and Dr. Stoken said claimant was fully disabled as a result of the chronic neck and low back pain as well as the left upper extremity.  According to Dr. Mooney and Dr. Stoken, claimant had reduced grip strength on the left as compared to the right.  Claimant also has reduced range of motion of the left wrist.  As a result of the loss of function to the left hand, claimant has suffered a 20 percent loss to the left upper extremity. 

The next issue is whether claimant is entitled to reimbursement of medical expenses.  Medical expenses related to the wrist injury should be reimbursed.  The medical expenses attached to the hearing report were for bills incurred up to April 17, 2008, and for the wrist related injury.  Those medical bills are causally related to the work related injury.

The next issue is whether claimant is entitled to penalty benefits.  Iowa Code § 86.13 provides that the workers’ compensation commissioner “shall award benefits in addition to those benefits payable” under the workers’ compensation statute “[i]f a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse . . . .” Iowa Code § 86.13. Thus, “[a]ny delay without a reasonable excuse entitles the employee to penalty benefits in some amount.” Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 261 (Iowa 1996). In evaluating the appropriateness of penalty benefits under § 86.13, “[t]he focus is on whether timely payment of the benefits due was made and if not, whether there was a reasonable excuse for the failure to make timely payment of the amount owed.” Id. at 260.

Defendants believed claimant to have been intoxicated at the time of the workplace injury.  While in the Etringer v. Wal-Mart, File No. 5014787 (Arb., p. 8 November 14, 2005) case, cited by the claimant, the deputy and the Commissioner found that a positive drug test was not sufficient reason to deny benefits, the facts in this case go beyond the positive drug test.  Claimant refused to take another drug test that day.  He said that he might have been exposed to second hand marijuana usage but could not or would not identify who.  Claimant had been inconsistent in his drug and alcohol use claiming at times no drug use (i.e., to Dr. Stoken during the independent medical examination) versus his hearing testimony in which he admitted to using the drug to alleviate pain, as well as using the drug in the mid 80s and before.  Claimant’s inconsistency, refusal to submit to further drug testing, and the positive drug test did provide defendants with a reasonable basis for denial of the claim.

Finally, claimant requests the assessment of costs as attached to the hearing report.  Pursuant to Section 86.40, “All costs incurred in the hearing before the commissioner shall be taxed in the discretion of the commissioner.”  Claimant asks for the assessment of two doctors’ reports, three witness fees, the transcription costs of four depositions and the filing fee and cost of service.  These costs are in line with the Iowa Administrative Code rule outlining reasonable costs in 876—4.33(86).  

ORDER

THEREFORE IT IS ORDERED

1. Defendants shall pay to claimant healing period benefits in the amount of three hundred sixty-one and 72/100 dollars ($361.72) from the date of the injury up to August 4, 2008.

2. Defendants shall pay to claimant permanent partial disability benefits at a rate of three hundred sixty-one and 72/100 dollars ($361.72) per week from August 4, 2008 for a total of fifty (50) weeks.  

3. Defendants shall pay accrued weekly benefits in a lump sum.

4. Defendants shall reimburse claimant for the medical expenses he paid as set forth in the itemized list attached to the hearing report and pay outstanding bills to the medical provider directly.
5. Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

6. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for the costs itemized in the list attached to the hearing report. 

Signed and filed this __27th ____ day of April, 2011.

   ________________________






 JENNIFER S. GERRISH-LAMPE
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