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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DONAVON STUMO,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 1215944    

CROUSE CARTAGE CO.,
  :



  :                A R B I T R A T I O N


Employer,
  :



  :                     D E C I S I O N

and

  :



  :

LIBERTY MUTUAL GROUP,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Donavon Stumo, claims to have sustained a work injury in the employ of defendant Crouse Cartage Co. on May 24, 1998, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, Liberty Mutual Group.


The case was heard and fully submitted in Mason City, Iowa, on March 2, 2000.  The record consists of Stumo’s exhibits 1-8, defendants’ exhibits A-E and the testimony of Stumo, Bret Johnson, Dean Moretz, Gene Stumo, Ann Marie Stumo and Leonard Weaver.

ISSUES

STIPULATIONS:

1. An employment relationship existed between Stumo and Crouse Cartage Co. on May 24, 1998.

2. If liability is found, Stumo is entitled to temporary total or healing period benefits from May 24 – September 8, 1998 (15.429 weeks).

3. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity) commencing September 9, 1998.

4. The correct rate of weekly compensation is $409.11.

5. Disputed medical treatment and associated costs are reasonable, necessary, and causally linked to the medical condition upon which Stumo’s claim is based.

6. Defendants are entitled to credit under Iowa Code section 85.38(2) totaling $700.

ISSUES FOR RESOLUTION:

1. Whether Stumo sustained injury arising out of and in the course of employment on May 24, 1998.

2. Whether the injury caused temporary and/or permanent disability.

3. Extent of industrial disability.

4. Entitlement to medical benefits.

FINDINGS OF FACT


Donavon Stumo was a leased owner-operator of a truck in the employ of Crouse Cartage Co. on May 24, 1998.  According to Stumo, he picked up a load in Davenport, Iowa on Saturday, May 23, with instructions to deliver the load in Owatonna, Minnesota.


On the way, Stumo says, he stopped overnight at his home in Northwood, Iowa (just a few miles off the highway he had to take) and, while there, decided to change the oil in his tractor.  He disconnected the trailer and changed oil, but the tractor settled into muddy ground while he was doing so.  In attempting to crank the trailer higher in order to reconnect it, he “felt something go” in his back – the injury complained of here.


There is eyewitness testimony in support of Stumo’s story.  Neighbor and lifelong friend Bret Johnson testified that Stumo was working very hard at the crank and exclaimed “I think I screwed my back up.”  Dean Morete says he saw Stumo cranking the load and was working hard, sweating, and “it wasn’t going well.”  His wife, Ann Marie Stumo, was there when Stumo began to crank and testified that he came home complaining of his back – and awoke in pain the next morning.


The contemporaneous medical records, however, make no mention of any such traumatic incident.  The first physician Stumo saw was David L. Taylor, D.O., on May 29.  Dr. Taylor’s chart notes read:

Here with the complaint that he had been doing a little bit of extra work around the house for his father.  He coughed and went into muscle spasm.


Dr. Taylor later crossed out the words “a little bit of extra work around the house for his father” and substituted “routine work at his job.”  In an unsworn affidavit dated November 1, 1999, Dr. Taylor explained as follows:

My office notes dated 5/29/98 incorrectly stated in the history, “here with the complaint that he had been doing a little bit of extra work around the house for his father.”  A portion of this statement was crossed out and a written note was printed stating “routine work at his job.”  This history was incorrectly dictated by me, as I do know the correct history to be that Mr. Stumo was hurt doing routine work at his job. On Mr. Stumo’s next visit on 6/2/98 I read my notes, and immediately realized that the language . . . was not accurate, and changed my note of 5/29/98 to accurately reflect the correct history. 


On May 30, six days after the alleged injury, Stumo sought chiropractic care from Jeff Anderson, D.C., who charted the following history:

Don comes in today with pain in his left low back.  He woke up with it on Friday am.  He saw Dr. Seemuth in Northwood yesterday and got some meds for it.  He has some pain into his left leg.  He tells me that on Thursday he had helped his dad lift some evergreen trees that were about 4-5 feet tall.


And two days later, Stumo returned to Anderson for more treatment with the following additional history:

Don tells me that he felt good after I saw him on Saturday.  His low back seems to slip out again that eve.  He has a seven-month-old son that he has to lift a lot.  He thinks that may aggr[a]vate the low back.  He has [some] pain into the left leg also.  That seemed to be better after I saw him last also.


Actually, Stumo has a history of back problems going back to 1990, when he underwent surgery for a disc herniation.  Indeed, he saw Dr. Anderson on May 16 and May 18 for adjustments.  In a patient information form filled out on May 16, apparently his first visit to Dr. Anderson, Stumo noted low back complain of 13 days duration; asked if the condition were due to accident, he checked the appropriate box “No.”  Dr. Anderson, however, charted the following:

Mr. Stumo comes in today with a pain in his left lower back, it started about 10 days ago when he pulled on a lever for his 5th wheel in his truck.  He has some tingling into the left leg.  Don had low back surgery in 1990, he has a fusion of the lower disc.


The “fifth wheel” incident some ten to thirteen days before May 16, approximately May 3-6, is very probably the incident Stumo now points to as the source of his injury, since he made no complaint of such an incident immediately following May 24.  On May 18, incidentally, Stumo reported that his back was feeling better, although “[I]t is stiff in the am when he gets up but then loosens up.”  Dr. Anderson performed a chiropractic manipulation and instructed Stumo to return in a few days if the symptoms were still present.  He did not return until May 30, and then gave history of a new, nonwork incident.  The Dr. Seemuth referred to in Dr. Anderson’s notes was probably actually Dr. Taylor, since the two are associated in a family practice, and it was Dr. Taylor who saw Stumo on May 29.


On June 2, Stumo reported a work injury to defendants and has subsequently maintained that he sustained injury dollying up his trailer on May 24.

CONCLUSIONS OF LAW


Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Sheerin.


The record in this case does not establish a work injury by a preponderance of the evidence.  Donavon Stumo has had some back problems since disc surgery in 1990.  According to Dr. Anderson’s contemporaneous notes, he probably suffered some increase in symptoms approximately May 3 or May 6 while dollying his trailer out of the mud – but was improved by May 18.  Almost two weeks after that, when symptoms really became intense, he did not refer to any such incident to Dr. Anderson or Dr. Taylor, but told Dr. Anderson of a tree-lifting incident and told Dr. Taylor of. . . who knows what?  Dr. Taylor’s nonspecific chart notes and affidavit make no reference to the work injury complained of here and are, in any event, of dubious reliability.  Since Stumo has not met his burden of proof on the “arising out of” issue, defendants prevail.

ORDER


THEREFORE, IT IS ORDERED:


Stumo takes nothing.


Costs are taxed to Stumo.

Signed and filed this ___________ day of August, 2000.

   ________________________







        DAVID RASEY







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. E. W. Wilcke

Attorney at Law

PO Box 455

Spirit Lake, IA  51360

Mr. Richard G. Book

Attorney at Law

317 6th Ave. STE 200

Des Moines, IA  50309

