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before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

LARRY D. CRAWFORD,
  :



  :


Claimant,
  :                  File No. 5022533



  :

vs.

  :                        A P P E A L



  : 

MAYTAG COMPANY,
  :                     D E C I S I O N



  :          


Employer,
  :


Self-Insured,
  :      Head Note Nos.: 1803; 2502; 2907


Defendant.
  :

____________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of July 18, 2008, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis and modification:
Claimant appeals from the presiding deputy commissioner’s assessment of industrial loss.  Following review of the parties’ arguments, as well as the record of the case, the industrial assessment of the presiding deputy is affirmed without further analysis. 

Defendant has cross-appealed asserting that the presiding deputy commissioner erred in awarding various costs as well as ordering the reimbursement of a second examination pursuant to Iowa Code section 85.39. 

The cost of two practitioner reports up to $150.00 each is allowed as costs pursuant to our rule 876 IAC 4.33.   It has been determined that reports from vocational counselors and physical therapists are considered practitioner reports as defined in our rule 876 IAC 4.17.  As such, the presiding deputy’s award of costs for the two practitioner reports is affirmed.


The final issue for consideration is whether the presiding deputy erred in awarding the costs of a second examination pursuant to Iowa Code section 85.39.  The record establishes that in August 2005, Dr. Schulte determined that claimant had no permanent impairment in both shoulders and his right knee.  (Exhibit E, page 20)  Thereafter, in March 2007, claimant obtained an independent medical examination with Dr. Bashara for his “bilateral shoulders and right knee.”  (Ex. H, p. 32)  In October 2007, claimant underwent a right shoulder surgery with Dr. Schulte.  Dr. Schulte rated claimant’s functional impairment relative to his right shoulder in January 2008.  Believing that this rating for his post-surgery right shoulder was too low, claimant returned for a second independent examination with Dr. Bashara in February 2008.  (Ex. H, p. 40)  The presiding deputy ordered reimbursement for the second IME with Dr. Bashara as it was an independent examination following the rating of impairment provided by Dr. Schulte following surgical intervention.  The presiding deputy’s order of reimbursement was in line with this agency’s prior rulings that subsequent treatment and rating examinations necessitate additional IME’s under section 85.39.  However, the Iowa Supreme Court has recently ruled that the plain reading of section 85.39 limits an injured worker to one IME, regardless of the number of rating examinations obtained by the employer or its insurance carrier.  Larson Manufacturing Company, Inc. v. Thorson, ___ N.W.2d ___, (Iowa 2009). (No. 06-1954; filed February 13, 2009).  The court noted it is the legislature’s role to determine if claimants should be entitled to more than one examination at the employer’s expense under the statute.  Therefore, it is concluded that it was in error to award the costs of the second IME with Dr. Bashara.    


IT IS THEREFORE ORDERED that the proposed decision of the presiding deputy commissioner is AFFIRMED IN PART and REVERSED as to the order of reimbursement for a second examination pursuant to Iowa Code section 85.39 which is STRICKEN.


IT IS FURTHER ORDERED that the costs of the appeal are to be shared equally between the parties, including the cost of the preparation of the hearing transcript.

Signed and filed this __14th ____ day of April, 2009.

     



                          ________________________________



                                             
 CHRISTOPHER J. GODFREY
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