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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

CAROLYN B. EIGHMAY,
  :



  :

File No. 5003837


Claimant,
  :



  :

vs.

  :
        A R B I T R A T I O N



  :                 

GLENWOOD RESOURCE CENTER/
  :

   D E C I S I O N

STATE OF IOWA,
  :



  :              


Employer,
  :


Self-Insured,
  :                   


Defendant.
  :     HEAD NOTE NO.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Carolyn B. Eighmy, has brought against the self-insured employer, the State of Iowa operating as Glenwood Resource Center, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury sustained on June 25, 2001.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on January 5, 2004.  The record consists of the testimony of claimant and of claimant’s spouse, Donald Eighmy, as well as of claimant’s exhibits 1 through 13 and 18 through 21, and defendants’ exhibits A through I.  Briefs as submitted were reviewed. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married, and entitled to five exemptions on the date of injury.  Gross weekly earnings were $600.16, resulting in a weekly rate of compensation of $399.18. 

The issues to be resolved are:

1. Whether a causal relationship exists between claimant's stipulated June 25, 2001 work injury and her right shoulder condition;

2. The extent of claimant's temporary disability benefit entitlement, if any;

3. The extent of claimant's permanent benefit entitlement, if any, including the question of whether claimant is an odd lot worker and, therefore, entitled to permanent total disability benefits; and

4. Whether claimant is entitled to payment of certain medical costs as causally related to medical treatment required on account of her work injury. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant's credibility is at issue in this matter.  Claimant's testimony and overall demeanor at hearing suggest that claimant lacks emotional maturity and, as a result, is likely to perceive or reconstructs events in a matter that puts her in a more positive light or better serves her perceived self interests than would be suggested from a more objective review of events.  Given such, where discrepancies exist between claimant's testimony and perceptions and more objective documentary evidence, greater weight is given to the documentary evidence. 

Claimant’s spouse’s credibility is at issue in this matter.  For reasons that will be further discussed below, veracity does not appear to be claimant's spouse's forte.  For that reason, where discrepancies exist between his testimony and more objective documentary evidence, greater weight is given to the documentary evidence. 

Claimant was 56 years old at time of hearing, having a birth date of October 7, 1947.  She has a high-school diploma and has had additional training qualifying her as a certified medication aide, a certified nursing assistant, a residential aide, and an activities coordinator.

In 1985, claimant began work as a residential treatment worker at the employer's Glenwood facility.  She was working in that capacity when injured on June 25, 2001 and remained in that job classifications until her termination on March 8, 2002.  The employer terminated claimant because it could not accommodate the physical restrictions imposed as a result of her shoulder condition. 

As a residential treatment worker, claimant provided for all personal care needs of clients who were profoundly disabled mentally and physically.  Claimant was injured at approximately 4:00 a.m. on June 25, 2001 when claimant attempted to stop an altercation between two residents.  She tried to use a physical hold on an aggressive client.  The client shoved her.  She was pushed backwards, tripped over a wheelchair, caught her foot in the spokes of the wheelchair, and twisted her ankle.  At hearing, claimant testified that she landed on the floor on her right shoulder and initially had sharp right shoulder, hip, leg, and ankle pain.  Claimant worked the balance of her shift, that is, until 7:00 a.m.

Claimant completed an accident report on June 26, 2001.  Claimant then gave the following description of how her injury had occurred:

Two clients had grabbed hold of each other, [sic] I went over to part them, [sic] one client was trying to turn over W/C of the other, [sic] the standing client pushed me backwards, [sic] against W/C, [sic] my ankle turned and my foot hit the wheel of the W/C-The [right] foot is swollen and bruised, [sic] the [right] toe next to the big toe is black, and seems to be broken [sic]

(Exhibit G, page 2)

Claimant testified that she initially saw and treated with Ron Silvius, D.O.  Dr. Silvius’ notes indicate an initial June 27, 2001 date of service.  Dr. Silvius recorded that claimant complained of pain, swelling, and bruising in the right second toe and that she reported twisting her right ankle.  Claimant also advised Dr. Silvius that she was undergoing physical therapy for non-work related sciatica.  No complaints of right shoulder discomfort were recorded. (Ex. A, p. 012)

Dr. Silvius diagnosed claimant with a right ankle sprain and with a right second toe proximal phalanx fracture.  (Ex. A, p. 012)  On a July 5, 2001 return visit to Dr. Silvius, claimant complained of having sacral pain that had not been present before her work injury. Dr. Silvius diagnosed a sacral contusion.  (Ex. A, p. 009)  Claimant next saw Dr. Silvius on July 19, 2001.  Claimant then reported that she had twisted her right ankle at work on July 13, 2001.  (Ex. A, p. 007)  Claimant last saw Dr. Silvius on July 26, 2001.  Claimant then reported that she had no right second toe, right ankle, or sacral pain although she did have some non-work related sciatica.  (Ex. A, p. 004)

Dr. Silvius’ medical notes do not record claimant having complained of right shoulder pain.  Claimant testified that she had always reported right shoulder pain to Dr. Silvius. She could not explain the lack of any recording of right shoulder pain.  Given that Dr Silvius recorded a variety of other complaints claimant made, including complaints that she did not relate to her work incident, this record does not support a finding that claimant made complaints of her right shoulder bothering her, which complains Dr. Silvius did not record.

Claimant remained in physical therapy from July 25, 2001 through July 11, 2001.  The physical therapy was prescribed for claimant's non work-related right buttock pain.  During the course of therapy, claimant complained of right leg pain and acute ankle and toe pain that she related to her work injury she voiced no complaints regarding a right shoulder condition.  (Ex. H)

Medical records reflect that claimant saw her family physician, Cathy A. Christensen, D.O., as well as Maurice Mcley, P.A. C. on a number of occasions in the summer of 2001.  On July 14, 2001, claimant reported that she had fallen, apparently on July 12, 2001, and had sustained abrasions to her knee.  Claimant also reported that on June 25, 2001 she had injured her right foot and had had a second toe fracture.  (Ex. D)  On August 16, 2001, claimant complained of lower back pain radiating to the left buttock.  (Ex. D, p. 42)  On August 20, 2001, claimant first complained of right shoulder pain. On examination, claimant had tenderness at the biceps tendon and into the shoulder at the AC joint.  (Ex. 2, p. 2)  This medical note is the first objective record of claimant having right shoulder problems.  No history of the origin of or of the time of onset of the right shoulder condition is recorded. 

On September 3, 2001, claimant reported to the Grape Community Hospital emergency room complaining of right arm pain that she characterized as a ten (apparently on a 1/10 scale).  She gave a history of onset of symptoms while closing a kitchen drawer.  Claimant also reported that she had seen her personal physician for this pain approximately three weeks earlier, however. (Ex. I, pp. 86 - 87)

Claimant actively treated with John Fernandez M.D., a psychiatrist, from at least November 3, 2000 onward.  On August 24, 2001, the doctor noted that claimant had fallen at work and sustained a broken toe and broken tailbone.  He also recorded that claimant had acute right upper shoulder pain.  This is not related back to the work incident.  (Ex. 7, p. 03)  On September 10, 2001, claimant talked to Dr. Fernandez about her toe, ankle, and tailbone injuries.  She reported that she now had pain in her arm and leg.  (Ex. E, p. 02)  On October 8, 2001, Dr. Fernandez recorded that two days after having seen him, (apparently a reference to the September 10, 2001 office visit) claimant had hurt her right shoulder, which condition was producing a lot of weakness and pain.  (Ex. E, p. 02)

Claimant visited the Sports Medicine Center on September 10, 2001.  She complained of right shoulder and arm and right hip and leg pain that had come on gradually.  She reported that symptoms had started about six months earlier.  (Ex. F)

On October 13, 2001, claimant saw Physician's Assistant Mcley.  Claimant then gave a history of having had increasing right shoulder pain from shortly after her June 2001 work injury onward.  (Ex. 3, p. 7)  An MRI of the right shoulder revealed a full thickness tear of the supraspinatus tendon.  The diagnosis was of rotator cuff tear.  (Ex. 3, p. 7) October 19, 2001, P. A. Mcley reported that claimant had noticed right shoulder pain within a week of the June 2001 injury.  (Ex. 4, p. 8)

Claimant was hospitalized for treatment of an acute exacerbation of major depressive disorder, recurrent, on November 9, 2001 and discharged on November 27, 2001.  In the discharge summary, Deb White, RN, BSN stated that claimant's depressive disorder had been stable for quite some time until claimant had had multiple problems that started with a client assaulting claimant at work.  Ms. White noted that claimant had low back pain and right lower extremity pain, then returned to work, and found she could not lift, move, or turn clients because of severe right shoulder pain.  This dictation suggests that claimant's multiple problems including her sciatica resulted from her June 2000 work incident.  The record as a whole does not support this conclusion.  (Ex. 8)

Ultimately, claimant saw Huy Dinh Trinh, M.D., an orthopedic surgeon, for consultation on November 28, 2001.  Dr. Trinh recorded a history of claimant having sustained multiple contusions, broken right toes, and right shoulder injury after a client had pushed claimant at work.  (Ex. 5, p. 1/p. 399)  Dr. Trinh performed an open acromioplasty and repair of the right shoulder rotator cuff.  (Ex. 6, p. 1/p. 397)

On July 5, 2002, Dr. Trinh opined that given claimant's history and the clinical findings, her June 25, 2001 work incident either caused or aggravated her right shoulder condition.  (Ex. 10, p. 37)  Dr. Trinh subsequently received claimant's past medical records, however.  On February 25, 2003, Dr Trinh revised his causation opinion.  He then opined that given that claimant's initial injury was on June 25, 2001 and that right shoulder complaints were not recorded until August 20, 2001, he did not believe that claimant's rotator cuff tear was work-related.  (Ex. C)

Claimant's spouse corroborated her testimony that she had right shoulder complaints from her June 2001 injury onward.  On cross-examination, Donald Eighmy denied having ever physically assaulted claimant.  On redirect examination, Mr. Eighmy stated that the only domestic altercation he could remember occurred in 1988 when his daughter had hit claimant after claimant had gone off and attacked him.  He could not explain a January 4, 2002 office note of Dr. Fernandez, which note stated that claimant and her spouse had had screaming fights, resulting in claimant being pushed down stairs, falling and bruising herself.  The note further stated that claimant's spouse had slapped her and that “[t]his has happened before."  (Ex. E, p. 02)

Dr. Silvius corresponded with defense counsel on January 21, 2003.  In that correspondence, Dr. Silvius stated that Dr. Christensen’s notes of June 2001 indicate that claimant has shoulder pain after the injury although claimant did not mention that pain to Dr. Silvius.  (Ex. 1)  The correspondence also stated that Dr Silvius’ own treatment notes do not record shoulder complaints and that the first notice of any shoulder complaints apparently was to Dr. Christensen on August 20, 2001.  (Ex. 1)

Dr. Silvius again corresponded with defense counsel on October 6, 2003.  He then stated he had once again reviewed the [claimant's medical] records and that the first mention of any kind of shoulder injury was to Dr. Christensen on August 20, 2001.  He reiterated that claimant did not complain to him of shoulder pain.  He felt he had misstated the month in his previous correspondence to defense counsel, as he could find no reference to shoulder injuries in any medical providers’ notes from June 2001. (Ex. B)

At hearing, counsel for both parties acknowledged that they could not locate any office notes with Dr. Christiansen’s practice prior to the July 14, 2001 office note of Physician's Assistant Mcley. 

It cannot be found and it cannot be inferred fairly from this record that claimant ever visited Dr. Christensen’s practice with complaints of right shoulder pain prior to August 20, 2001. 

Claimant is not a lady who has been shy about reporting physical ailments to her doctors and other medical providers.  No providers record shoulder complaints until Dr. Christensen records such complaints on August 20, 2001.  Right shoulder and arm complaints consistently appear in claimant's medical records from that point onward.  That fact suggests that the right shoulder condition originated or was made substantially worse on or about that August 20, 2001.  Claimant does not give a history of her right shoulder complaints being produced by and having persisted since her June 25, 2001 injury until October 13, 2001.  That claimant only related her shoulder complaints to the work injury substantially after she first reported the complaints and even more substantially after the work injury also suggests that claimant herself did not initially consider those complaints to be rooted in her June 25, 2001 work incident.  Indeed, the significant interval between claimant's work incident and her first voicing right shoulder complaints led Dr. Trinh to revise his original opinion and state that the right shoulder complaints did not relate to the June 25, 2001 work incident. 

It cannot be found on this record that claimant's right shoulder complaints either originated in or were substantially aggravated by her June 25, 2001 work incident. 

Claimant was off work intermittently on account of her twisted ankle and fractured toe until Dr. Silvius released her to return to work full duty on July 26, 2001.  Defendant compensated claimant for this time off. 

CONCLUSIONS OF LAW

The paramount issue in this case is whether claimant's right shoulder condition causally relates to her June 25, 2001 work injury.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

It is concluded that claimant has not established that her June 25, 2001 work injury caused or aggravated her right shoulder condition for which she sought treatment on and after August 20, 2001. 

Because claimant has not prevailed on this issue, she cannot prevail on the other issues presented.  Those issues need not be further discussed. 

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing further from this proceeding. 

That claimant pay the costs of this proceeding as the applicable rule and statutes provide. 

Signed and filed this ____5th_______ day of February, 2004.

____________________________






    HELENJEAN M. WALLESER
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