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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JASON HUBER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5040157
MENARD, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH AMERICAN INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :         Head Note Nos.:  1404.60; 1700; 1803
______________________________________________________________________

STATEMENT OF THE CASE

Jason Huber, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Menard, Inc., and its insurer, Zurich American Insurance Company, defendants, as a result of an injury he sustained on November 23, 2005 that arose out of and in the course of his employment.  This case was heard in Des Moines, Iowa on April 1, 2013 and fully submitted on May 27, 2013.  The evidence in this case consists of the testimony of claimant and claimant’s exhibits 1 through 6 and defendants’ exhibits A through Q.

Claimant’s Exhibit 1, pages 56 through 66, was excluded from the record and will not be considered.  Defendants’ Exhibit R was excluded from the record and will not be considered.  The defendants offered Exhibit H, page 3 during the hearing.  Claimant had no objection.  Exhibit H, page 3 was admitted into the record. 

The stipulations contained in the hearing report are incorporated by reference into this decision. 

ISSUES

The extent of claimant’s disability.

Whether claimant is entitled to payment of medical expenses.

Whether claimant is entitled to payment of an independent medical examination (IME).

Whether claimant is entitled to alternate medical care.

The extent of a credit the defendants may be entitled to as a result of overpayment of the rate of permanent partial disability benefits.

Assessment of costs.
Claimant conceded in his brief that defendants were entitled to a credit of 142 weeks of permanent partial benefits at the stipulated rate of $147.27 per week.  (Claimant’s post-hearing brief, page 10)  The issue concerning the credit for the overpayment of 130 of those weeks will be discussed later in this decision.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Jason Huber, was 28 years old at the time of the hearing.  Claimant obtained a Bachelor of Business Administration in Marketing from Mount Mercy College in 2009.  (Exhibit L, p. 1)  Claimant started work as a commercial insurance agent in September 2012 and was employed in that capacity at the time of the hearing.  His base salary was $55,000.00 per year.  (Ex. 2, p. 10)  He was taking courses to obtain a CPCU designation, which claimant described as a master’s degree in commercial insurance.  Claimant’s work history is detailed in Exhibit 2, pages 8 – 10 and Exhibit K, pages 5 and 6.  Claimant started and operated his own marketing firm for a period of time.  Claimant obtained his associate’s degree from Kirkwood Community College in 2006.  (Ex. A, p. 4)

On November 23, 2005, claimant injured his back lifting an air compressor at work.  At that time, he was a full time student at a community college and worked part‑time for Menards.  The defendants accepted this injury as a work related injury that arose out of and in the course of claimant’s employment.  The claimant was earning approximately $7.85 per hour while working for Menards.  (Ex. 2, p. 8)  Claimant was discharged from Menards due to attendance issues in June 2006.  (Ex. M, p. 16) 

Claimant testified he began his employment with Menards in February 2005.  On November 23, 2005, claimant and co-workers were lifting an air compressor.  In the process of lifting the air compressor, claimant felt two pops in his back and a short time later, his left foot and left leg became numb.  (Transcript, pp. 21, 22)  Claimant consented to surgery that day.  Claimant testified it took over six months after the surgery before he could walk without a cane.  He testified he continues to have loss of feeling in parts of his left leg, and a loss of reflexes in his left ankle.  (Tr. pp. 22, 23)  Claimant testified he was still experiencing regular back discomfort and numbness in the left leg and foot at the time Kevin Eck, M.D., released him from treatment.  (Tr. p. 24)  Claimant received additional treatment from Dr. Eck and Michael Jackson, M.D., in 2008.  Claimant testified that in 2010, he was having continuous back discomfort, however his back became unbearable and he requested additional care.  (Tr. p. 25)  Defendants sent him to Chad Abernathy, M.D.  Claimant was told after that visit that his pain was not related to his work injury and further medical care was not offered.  Claimant testified he obtained treatment not authorized by the defendants, including epidural injections.  (Tr. p. 26)  Claimant testified he has used his wife’s health insurance to pay for this medical care.  (Tr. p. 50)  Claimant’s back injury has not prevented him from working for Alliant Energy and Rockwell Collins.  (Tr. p. 39 – 41)  Claimant has been able to perform with his current position with Millhiser Smith without significant difficulties.  Claimant testified to some persistent pain, but did not take time off work due to his pain. 

On November 23, 2005, claimant was taken to St. Luke’s Hospital as a result of his back injury.  (Ex. 1, p. 1)  Dr. Eck obtained an MRI.  The MRI showed, “[A] very large central and left-sided disc herniation with inferior extrusion at both the L5-S1 level and at L4-5.  There was severe spinal canal stenosis at the L5-S1 level and moderately severe stenosis at L4-5.”  (Ex. 1, p. 3)  Dr. Eck recommended surgery that day.  Dr. Eck performed the surgery.  Dr. Eck’s postoperative diagnosis was “Left lower extremity L5‑S1 radiculopathy from large disc herniations with extrusions inferior, at both the L4-5 and L5- S1 levels on the left.”  (Ex. 1, p. 9)  On November 6, 2006, Dr. Eck found claimant was at maximum medical improvement (MMI).  (Ex. 1, p. 15)  Dr. Eck found some apparent atrophy in claimant’s left lower extremity compared to the right and that claimant still complained of intermittent aching of his back while performing some activities.  (Ex. 1, p. 15)  On November 30, 2006, Dr. Eck provided a rating of the claimant’s injury.  He states claimant had an impairment of approximately 23 percent whole person on the basis of having significant signs of radiculopathy.  Dr. Eck also noted claimant was still limited by his back pain and ongoing neurological deficits of the lower left extremity.  (Ex. 1, pp. 16, 17)  On December 21, 2006, claimant had a functional capacity examination (FCE).  The result of the FCE was that the claimant had the capacity to perform medium work, as defined by the Dictionary of Occupational Titles.  (Ex. 1, p. 19) 

A physical work performance evaluation conducted on January 9, 2013 found claimant had at a minimum, the ability to perform medium work.  (Ex. C, p. 1)

On June 23, 2009, claimant reported to his family doctor, John Klein, M.D., that he experienced back pain getting off the toilet the previous Sunday.  (Ex. I, p. 2; Ex. I, p.2)  Dr. Klein, noted the most recent incident was not a work incident.  He prescribed medication and referred claimant to Dr. Eck.  (Ex. I, p. 2; Ex. I, p. 2)  Dr. Eck saw claimant on August 11, 2008.  Dr. Eck wrote, 

He [claimant] has residual altered sensation of the left lower extremity and some mild subject of weakness.  This is unchanged.  He has no complaints of pain radiating down his legs, but about 3 to 4 weeks ago while getting up off the commode, he developed an abrupt worsening of his low back discomfort.  He did have some symptoms that radiated into his groin but not down his leg.  He was treated with Skelaxin and hydrocodone and his symptoms have improved.  He still does have mechanical discomfort in his back worse with returning to an upright position after being bent forward and with extension through his lumbar spine.

(Ex. 1, p. 29)

On October 28, 2008, Michael Jackson, M.D., examined claimant.  (Ex. 1, pp. 31, 32)  Dr. Jacksons’s diagnosis was “Postlaminectomy syndrome, lumbar region (722.83).”  (Ex. 1, p. 32)  He prescribed a muscle relaxant, physical therapy and returned claimant to full duty.  (Ex. 1, p. 32)  Dr. Jackson last saw claimant on December 12, 2008.  During that visit, he noted claimant had fallen on the ice recently and that movement of the lower back causes pain, especially flexion and his range of motion was limited.  (Ex. 1, pp. 35, 36)  Dr. Jackson recommended prolotherapy and discontinued physical therapy.  He noted claimant’s work capacity was for regular duty.  (Ex. 1, p. 36)  Dr. Jackson’s notes reflect an injury date of November 23, 2005.  (Ex. 1, pp. 31, 33, 35)

On November 29, 2010, Chad Abernathy, M.D., examined the claimant.  He noted claimant has experienced chronic low back pain since 2005.  (Ex. D, p. 1)  Dr. Abernathy recommended an MRI, which was performed on December 2, 2010.  (Ex. 1, pp. 37, 28)  Dr. Abernathy noted the MRI, “[D]emonstrates mild degenerative change and post surgical change, but no significant neural compression.”  He recommended conservative treatment and consideration of epidural steroid injections (ESI).  (Ex. D, p. 2)  On December 8, 2010, Dr. Abernathy wrote to the defendant insurance carrier and stated, “I do not believe that the patient’s [claimant] current complaints are related to his 2005 injury.”  (Ex. D, p. 3)

Douglas Sedlacek, M.D., performed an ESI.  The first was on May 6, 2011 and the second on July 1, 2011.  (Ex. 1, pp. 42, 46)  Dr. Sedlacek noted claimant’s back pain started in 2005 and after that date he had back pain on and off, with the last year to year and a half the back pain being more intense.  (Ex. 1, p. 42) 

On July 10, 2011, Dr. Eck responded to a letter from claimant’s counsel concerning claimant’s back condition.  (Ex. 1, p. 48)  Dr. Eck wrote,

1. The patients [sic] diagnoses pertaining to the lumbar spine are:

a.  Lumbar spondylosis affecting L3-4, L4-5 and L5-S1


b.  Broad based left sided disc bulge at L5-S1


c.  Perithecal scarring along the S1 nerve root


d.  Residual left lower extremity paresthesias and subjective weakness
. . . . Emergent surgery performed on 11/23/2005 did result in substantial improvement of his symptoms, but he never fully returned to normal as is documented in my records.  I do believe Jason’s work injury, as above, constitutes a substantial contributing factor in his present complaints and low back condition.

3. Jason’s clinical course will likely wax and wane.  I am advocating self directed core strengthening, low impact aerobic conditioning and judicious use of NSAIDs, Tylenol and pain medications.  He may benefit from pain management modalities including ESI’s for significant exacerbations of pain.  He is at risk of more accelerated disc degeneration and recurrent disc herniation.  Should this occur and result in severe pain, further surgery may be necessary in the future.

(Ex. 1, p. 48)

Ray Miller, M.D., performed an IME of the claimant on October 23, 2012.  Dr. Miller noted the claimant’s medical history of back pain without injury when claimant was an adolescent as well as chiropractic treatments.  (Ex. 1, p. 49)  Dr. Miller’s IME concluded,
3 Mr. Huber has continued with sensory and motor deficit in the left leg following the injury and surgery of November 23, 2005.  He has subsequently developed mechanical low back pain.  The symptoms and physical findings are consistent as residuals of the work injury from November 23, 2005.

4 I would agree with Dr. Eck that Mr. Huber’s injury of 11/23/2005 is a substantial contributing factor to his present complaints and symptoms.

(Ex. 1, p. 53)  Dr. Miller provided a 26 percent whole person impairment rating.  He also recommended work restrictions of lifting no more than 40 pounds occasionally and that claimant should avoid repetitive bending, squatting and twisting.  (Ex. 1, p. 54)  

On January 9, 2013, Robert Broghammer, M.D., performed an IME of the claimant.  (Ex. B, pp. 1 – 11)  Dr. Broghammer reviewed the claimant’s medical history, including a number of complaints and treatment for lower back pain from May 22, 1995 through September 2006.  (Ex. B, pp. 1, 2)  See Exhibits E through H.  Dr. Broghammer also examined claimant.  Dr Broghammer’s diagnosis was, “I would diagnose the worker with an acutely symptomatic left L4-5 and L5-S1 disk herniation.”  (Ex. B, p. 8)  As to the causation of claimant’s back condition, Dr. Broghammer’s opinion was,

In my medical opinion with a reasonable degree of medical certainty, the worker’s current diagnosis that is causally related to his alleged November 23, 2005 work injury is none.  In further explanation, the worker had a relatively long time period of pain free back in a nonindustrial and non‑work related event, i.e. when getting off the toilet in June 2008, the worker had a sudden increase in his back symptomatology again.  This would be expected on the known history of the worker’s low back, with the worker initially presenting at approximately the age of 10 with low back complaints to his primary care physician.  The worker was treated on an intermittent basis until his alleged injury in 2005.  The worker was also treated with multiple chiropractic manipulations prior to alleged work injury; thus, the worker’s back condition would be considered chronic in nature and not specifically related to his November 23, 2005 alleged work injury.
(Ex. B, p. 8)  Dr. Broghammer did not believe that claimant’s work injury of November 2005 was a substantial contributing factor to his present complaints and back condition.  He said,
I can state, however, with a reasonable degree of medical certainty the worker’s back pain is not due to his alleged injury given his long period of quiescence and also given the fact that a lumbosacral strain, which would have also been an additional diagnosis, the worker likely would have suffered from his alleged work injury [sic] would have long ago recovered.

(Ex. B, pp. 10, 11)  Dr. Broghammer provided a 20 percent whole person rating for claimant’s back condition.  (Ex. B, p. 10)

Claimant has had back problems since he was a child.  The first record is when claimant was ten years old.  (Ex. E, p. 1)  In September 1995 claimant was seen for knee and back pain.  (Ex. E, p. 2)  Claimant received chiropractic treatments on and off from September 1999 through September 2008.  (Ex. G, p. 1)  The records of these visits provide very little detail as to the extent of claimant’s treatment or severity of his back issues.  Claimant received some physical therapy for his back in June 2004.  (Ex. H, pp. 1 - 3)  Claimant credibly testified that his back problems as a child and adolescent did not interfere with his activities such as baseball and football.  Claimant was on the baseball team at his community college for a brief period.  (Tr. pp. 36, 37)

Claimant incurred medical charges of $21,909.10 for treatment of his back condition.  (Ex. 5, pp. 1 – 10)  I find these charges are reasonable and related to the claimants November 23, 2005 work injury. 

Claimant has requested reimbursement of $175.00 for a report by Dr. Eck.  I find the cost to be reasonable.

Claimant incurred IME costs of $2,477.10.  (Ex. 6, p. 21)  The IME was after Dr. Abernathy provided an opinion that the claimant’s current back symptoms were not related to his 2005 work injury.  This is in essence a zero impairment rating.  The defendants retained Dr. Abernathy.

CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The defendants admit the back injury on November 23, 2005 was an injury that arose out of and in the course of claimant’s work for Menards.  The defendants dispute whether claimant has suffered a permanent impairment, its extent, and whether claimant’s current back condition is related to his work injury in November 2005. 

In this case, there are differing medical opinions as to whether claimant’s current back condition is related to his work injury.  Dr. Eck opined claimant has never returned to normal after his injury and that his work injury was a substantial contributing factor to his current condition.  Dr. Miller agrees with this opinion.  While specific causation opinion was not requested from Dr. Jackson, his diagnosis was post-laminectomy syndrome, lumbar region.  Dr. Abernathy and Dr. Broghammer opine that claimant’s current back condition is not substantially related to his work injury in 2005. 

I find the opinion of Dr. Eck to be the most convincing of all the medical opinions in this case.  Dr. Eck performed the back surgery in 2005.  He has treated the claimant for a number of years and has had the best opportunity to examine and treat claimant.  His longitudinal contact with claimant places him in a superior position to render an opinion.  Claimant saw Dr. Broghammer once and Dr Abernathy twice.  While there are time periods claimant did not receive active treatment for his back after the 2005 injury, I do not find Dr. Broghammer’s conclusion that claimant was pain free for relatively long periods to be accurate, based upon claimant’s testimony and Dr. Eck’s opinion. 

Claimant was injured at work on November 23, 2005.  He required surgery on that day.  He used a cane to walk for over six months after the surgery.  The work injury and resulting surgery was a major trauma to his body.  Claimant has numbness in his left foot, leg and loss of reflexes that are a result of his November 2005 work injury.  The claimant’s condition was significantly different after his November 23, 2005 work injury.  I find that his back complaints after November 23, 2005 are substantially related to his work injury. 

Claimant has proven by a preponderance of the evidence he has permanent impairment and that his current symptoms in his back, left leg, left ankle and left foot were a result of the November 23, 2005 injury.  Claimant is able to lift at a medium level of work as described by Dr. Eck.  He should avoid repetitive bending of his lower back.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Community School District, File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Claimant was a part-time employee and a college student at the time of his injury.  Since that time, claimant has completed a college degree and has steadily advanced his career.  At the time of the hearing, claimant was employed as a commercial insurance/risk consultant making $55,000.00 per year.  Claimant has been able to perform sales work and attend college.  He has continuing pain and loss of some function of the left ankle.  Certain portions of the labor market are not available to the claimant.  Heavy work, work involving repetitive bending and activities that would require repetitive use of his left ankle, such as ladder climbing would not be advisable.  The severity and situs of the injury with the continuing numbness and loss of ankle function are significant.  To his credit, claimant has obtained education and obtained positions that have not required him to perform work beyond his restrictions.  If claimant had not advanced his education, the award in this case would have been significantly higher.  Considering the factors of industrial disability, the claimant has a 30 percent permanent partial disability.  This entitles claimant to 150 weeks of permanent partial disability benefits.  [500 weeks x 30 percent = 150 weeks]  As the claimant conceded in his brief that the has been paid 142 weeks of permanent partial benefits, the defendants will be paying an additional 8 weeks of permanent partial benefits.

Defendants paid 130 weeks of permanent partial benefits at $215.00 per week.  The claimant’s correct weekly rate is $147.27.  These payments resulted in an overpayment of weekly benefits of $67.73 per week.  [$215.00 – $147.27 = $67.73]  The total overpayment is $8,804.90.  [$67.73 x 130 weeks = $8,804.90]  Iowa Code section 85.34(5) governs recover of an overpayment of permanent partial disability benefits.  The Iowa Supreme Court interpreted this section of the law to allow recovery of overpayments if a claimant has a subsequent injury with the same employer.

The plain language of section 85.34(5) directs that the overpayment of any weekly benefits be credited to payments for subsequent injuries. "Any" is commonly understood to have broad application. [Citations omitted.] By using a word with an expansive import, we conclude that section 85.34(5) must be interpreted to apply to all overpayments of benefits, including an overpayment of weekly benefits and not simply an overpayment of the entire benefit award. As a result, Swiss Colony is only entitled to a credit for the overpayments against future benefits for a subsequent injury and not against future benefits for this injury.

Swiss Colony, Inc. v. Deutmeyer, 789 N.W.2d 129, 137 (Iowa 2010).
The defendants may take credit for the overpayment if and when the claimant applies for and is entitled to benefits for an injury in the future at Menards.  As claimant is no longer working for Menards, it is not a likely prospect in this case.  The defendants are entitled to a credit in the amount of $8,804.90.

Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if she has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  As I have previously found the claimant’s medical expenses of $21,909.10 to be related to his work injury and reasonable, defendants shall pay these medical costs.

As I have found that the claimant’s current back and left leg, ankle and foot complaints are related to his work injury, the defendants shall provide and pay for the care recommended by Dr. Eck.  

Claimant has proven he is entitled to reimbursement of the IME performed by Dr. Miller under Iowa Code section 85.39.
ORDER

THEREFORE IT IS ORDERED:
Defendants shall pay one hundred fifty (150) weeks of permanent partial benefits to the claimant.
Defendants shall have credit for one hundred forty-two (142) weeks of permanent partial disability benefits at the rate of one hundred forty-seven and 27/100 dollars ($147.27) per week.

Defendants are entitled to apply a credit/offset for overpayment as set forth in this decision.

Defendants shall pay costs as allowed by 876 IAC 4.33, including the filing fee of one hundred dollars ($100.00) and the medical report of Dr. Eck of one hundred seventy-five dollars ($175.00).

Defendants shall pay claimant for the IME cost of two thousand four hundred forty-seven and 10/100 dollars ($2,477.10).

Defendants shall file subsequent reports of injury (SROI) as required by this agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.

Signed and filed this ____13th_____ day of September, 2013.

   __________________________







  JAMES F. ELLIOTT
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11 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
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