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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

SHARLA KAYE SNELLER,
  :



  :
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  :



  :

vs.

  :



  :        File No. 1262099
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  :
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  :



  :        D E C I S I O N

and

  :



  :

WEST BEND MUTUAL,
  :



  :   HEAD NOTE NOS:  1401; 1402.40; 1703;


Insurance Carrier,
  :                     1802; 1803; 2204; 2206; 3101; 


Defendants.
  :                     3102; 3203; 3701; 4000

______________________________________________________________________

INTRODUCTION


This is a proceeding in arbitration filed by Sharla Kaye Sneller, claimant, against Midland Mfg., employer, and West Bend Mutual Insurance Company, insurance carrier, defendants, for benefits as a result of an injury that occurred on May 22, 1995.  

A hearing was held in Des Moines, Iowa, on January 7, 2003, at 8:30 a.m.  Claimant was represented by Bruce H. Stoltze.  Defendants were represented by Jeff M. Margolin.  


The record consists of claimant’s exhibits 1 and 2 consisting of 13 pages; defendants’ exhibits A through I (minus Exhibit C and Exhibit H) consisting of 57 pages; and joint exhibits 1 through 15, consisting of 135 pages; the testimony of Sharla Kaye Sneller, claimant; the testimony of Roger Marquardt, Vocational Rehabilitation Specialist; and Kathryn Bennett, Rehabilitation Consultant.  


The case was fully submitted at the close of the hearing.  


Both attorneys submitted excellent post hearing briefs.  

PRELIMINARY MATTER – FIRST REPORT OF INJURY


The hearing report states under the caption, First Report of Injury, that defendants are ordered to file a first report of injury and will be required to prove it at the time of the hearing.  If unable to do so, they will appear and show cause why a civil penalty should not be assessed pursuant to Iowa Code section 86.12.  


The commissioner’s file did not contain a first report of injury.  The defendants did not show cause why a civil penalty should not be imposed.  Wherefore, defendants are ordered to pay a civil penalty in the amount of $100.00 to the Second Injury Fund of Iowa as provided for in Iowa Code section 86.12.  

PRELIMINARY MATTER – EVIDENCE 


John Babyiar and Albert Ostrander were private investigators who performed videotape surveillance on claimant and filed reports of their investigation.  (Defendants’ Exhibits F and G)  They were present to testify at the time of the hearing. 


However, due to the length of the hearing, five hours, the parties stipulated that the report of the surveillance investigators would be didacted to eliminate opinions and leave only the facts they found during their investigation.  Claimant waived her objection to foundation and the reports, defendants’ exhibits F and G, would be submitted into evidence and be substituted for their planned testimony for defendants as proposed defense witnesses. 

STIPULATIONS 


The parties stipulated to the following matters at the time of the hearing: 

1. That claimant did, in fact, sustain an injury on May 22, 1995, which arose out of and in the course of employment with employer;  

2. That the injury was the cause of temporary disability; 

3. That the injury was the cause of permanent disability; 

4. That claimant was asserting a claim for temporary disability benefits for the period from January 11, 2001, through December 20, 2002.  Defendants did not stipulate they were liable for these benefits but did stipulate that claimant was off work during this period of time; 

5. That the type of permanent disability in the event of an award of permanent disability is industrial disability for an injury to the body as a whole; 

6. That claimant was asserting a commencement date for permanent disability benefits of December 20, 2002; and defendants were asserting a commencement date for permanent partial disability benefits of January 11, 2001;

7. That at the time of the injury claimant’s gross earnings were $220.00 per week, claimant was single, and was entitled to one exemption and the parties believed that the proper weekly rate of compensation based on the foregoing data was $142.65 per week; 

8. That defendants were not asserting any affirmative defenses.  

9. That medical benefits were no longer in dispute; 

10. That prior to hearing claimant was paid 178 weeks of workers' compensation weekly benefits at the rate of $142.65 per week and that 75 of these weeks were for permanent partial disability in the opinion of defendants but disputed by claimant.

ISSUES 


The parties submitted the following issues for determination at the time of the hearing: 

1. Whether claimant is entitled to temporary disability benefits for the period from January 11, 2001, through December 20, 2002; 

2. Whether claimant was entitled to permanent disability benefits, and if so, how much; 

3. What is the proper commencement date for permanent disability benefits; 

4. Whether defendants are entitled to a credit for 75 weeks of permanent disability benefits paid to claimant prior to hearing against any award of permanent partial disability benefits; 

5. Whether the permanent partial disability benefits of 75 weeks should be re-classified as healing period benefits;

6. Whether a lack of proper notice pursuant to the commencement of benefits pursuant to Iowa Code section 86.13, second unnumbered paragraph, required a re-classification of all benefits paid prior to hearing as temporary disability benefits.  

FINDINGS OF FACT 


Claimant, Sharla Kaye Sneller, testified that she was 26 years old at the time of the hearing.  


She testified that subsequent to this injury she had been diagnosed with squamous cell carcinoma of the tongue which made it difficult for her to speak and to speak loudly.  


She related that a 12‑hour surgery on May 9, 2002, removed half of her tongue which was re-constructed with transplanted tissue from her leg and thigh followed by a 6‑week period of radiation therapy.  


Claimant testified that she was still receiving post-operative care from the extensive cancer surgery to include chemotherapy at the University of Iowa.  


She further explained that since the surgery and radiation she does have some memory problems. 


Claimant testified that she graduated from high school in 1994 with grades of C’s and D’s.  


Past employments included convenience store clerk and factory work.  


Claimant related that prior to this injury she was active in sports and had no prior health problems.  

Claimant testified that she started to work for employer as a packer on or about March 10, 1995, at $5.75 per hour with no benefits.  


The job called for lifting 60 to 75 pounds.  


Claimant was born on January 13, 1976, and was 19 years old at the time of the injury.  


On May 22, 1995, she was lifting a 65 to 75 pound grinder drawer of plastic shavings preparing to empty it into a barrel.  The barrel tipped.  The drawer slipped and fell.  Her hand was underneath the handle of the drawer.  Claimant related that she did not have time to let go of the drawer and it pulled her down with it.  She felt pain in her lower middle back.  She reported the injury to her supervisor.  

On May 24, 1995, she saw Galyn Vande Zande, M.D.  He diagnosed lumbar strain.  


On May 30, 1995, Richard Posthuma, M.D., diagnosed low back strain with left radicular complaints.  He prescribed physical therapy and medications.  A CT scan showed a little bit of a herniated disc.  Epidurals improved her symptoms.  She was restricted from lifting no more than 50 pounds without assistance and no bending or twisting.  


Claimant was returned to work without surgery after conservative treatment.  

On June 23, 1995, a radiologist, Paul Groben, D.O., performed a lumbar CT.  His impression was as follows:  

IMPRESSION:  1.  The L3-4 disc space is normal.

                          2.  L4-5 central disc bulge.

3. Lumbosacral disc herniation central/left lateral.

(Jt. Ex. 2-1)

Dr. Posthuma wrote to the insurance carrier on September 25, 1995, that even though claimant had some preinjury complaints on May 6, 1995, he felt she did sustain most of her injuries and symptoms after this incident that occurred on May 22, 1995.  (Joint Exhibit 1, page 8)

Claimant’s condition worsened in 1996.  Claimant had a recurrence of spasm and sharp pain on November 12, 1996.  Dr. Posthuma diagnosed low back pain with radicular symptoms on the left with a history of a computerized tomography scan showing a L4-5 lumbosacral disc herniation to the left. 

Claimant was referred to Douglas R. Koontz, M.D., an orthopedic surgeon.  


On May 26, 2000, S. John Kanis, D.O., performed a pre-surgery physical examination prior to surgery by Dr. Koontz.  His assessment was:  

1. Chronic low-back pain with radicular symptoms, and discogenic type pain at multiple levels. 

2. Obesity. 

3. Depression.

4. Dysfunctional family situation. 

(Jt. Ex. 2-6)


Dr. Kanis concluded that claimant was approved for proposed surgery pending the normal lab results.  Dr. Kanis further recommended an appointment with a psychiatrist and that she be considered strongly for antidepressants.  (Jt. Ex. 2-6)

Dr. Koontz wrote to the insurance carrier on January 14, 1997, stating that he believed her complaints were the result of the work injury/incident which occurred on May 22, 1995. 

On January 29, 1997, claimant underwent surgery by Dr. Koontz.  The doctor described the operation as:  “Total decompressive laminectomy at L-4-5 with bilateral foraminotomies at L-3-4, L-4-5, L-5, S-1 along with disc exploration with the miscroscope and microdiskectomy at L-4-5 and L-5, S-1 on the left.”  (Jt. Ex. 5-1)  

On June 6, 1997, Dr. Koontz notified the adjuster that claimant had reached maximum medical improvement.  She was assigned a 19 percent whole person impairment rating.  He said she would need restrictions of no frequent bending, twisting, lifting, or reaching.  Pushing and pulling should be limited.  He would recommend that she not lift or carry more than 25 to 30 pounds.  (Jt. Ex. 3-9)

Defendants paid 75 weeks of permanent partial disability benefits to claimant following the June  6, 1997, report of Dr. Koontz. 

Due to an increase in symptoms, claimant returned to see Dr. Koontz on July 10, 1998.  

An MRI that was done on June 25, 1998, showed post-operative changes due to the laminectomy but there was no recurrent disc.  An EMG of July 10, 1998, was essentially normal.  On September 2, 1998, Dr. Koontz recommended an epidural injection.  Claimant did not return to see Dr. Koontz until March 27, 2000.  

On May 26, 2000, Dr. Koontz performed an L4-5 and L5-S1 lumbar fusion.  (Jt. Ex. 3-17)

Back on July 21, 1999, claimant was evaluated by David Boarini, M.D., a neurosurgeon, for pain radiating to the hips and left leg.  He did not recommend further surgical intervention.  However, he noted significant depression and that she needed ongoing treatment for the depression.  Noteworthy is the fact that he said that she may benefit from treatment at a chronic pain center.  (Jt. Ex., pp. 8-1, 8-2)

On August 21, 2001, Dr. Boarini said the patient has chronic low back pain.  She has had multiple procedures, none of which have significantly impacted her pain.  He recommended against surgery but he recommended again that a pain clinic would be reasonable.  (Jt. Ex. 8-4)

On September 17, 1999, Mohammed Iqbal, M.D., a pain doctor, performed the IDET (Intradiscal Electrothermal) procedure which was not successful in relieving claimant’s pain.  

Claimant was referred to Kurt A. Smith D.O., who reported on October 11, 2000, that claimant had chronic pain since the May 26, 2000 surgery as well as depression.  He recommended physical therapy, medication, and a pain program for comprehensive management of her pain.  (Jt. Ex. 9-2)

On October 28, 2000, Dr. Smith recommended referral to a vocational rehabilitation practitioner. 

On January 11, 2001, Dr. Smith re-evaluated claimant for chronic low back pain.  His impression was chronic low back pain with previous lumbar surgeries.  He said he had little in addition to offer other than medications.  

Then, Dr. Smith commented that:  “Workers’ Compensation is not approving Vocational Rehabilitation.  I am unsure of the reason.  They will also not give permission for the patient to participate in a comprehensive pain center evaluation.  This is concerning in regard to the patient’s overall well being.”  (Jt. Ex. 9-6)  Also on January 11, 2001, he informed the insurance adjuster that claimant was unable to work and that her restrictions were continued.  (Jt. Ex. 9-8)

On March 6, 2001, Dr. Smith said:

Once again I am recommending her to The Pain Center for comprehensive treatment of her back pain including counseling for her depression as well as looking at alternative methods of pain control.  I feel that depression is also playing a factor into her pain control.  She is presently unable to take pain medications due to GI side effects.

(Jt. Ex. 9-9)

On May 16, 2001, Dr. Smith wrote to claimant’s counsel that claimant continues to have chronic pain with limited medication options secondary to the side effects.  The doctor wrote that:  “Of note I have recommended vocational rehabilitation as well as a Pain Center evaluation.  To date these have been refused by workman’s [sic] compensation insurance.”  (Jt. Ex. 9-10)

On August 29, 2001, Dr. Smith wrote to the adjuster that he wanted a functional capacity examination to assess her functional capabilities and what her limitations would be and also a consult with Dr. Iqbal for further pain control and evaluation. 

Claimant saw James L. Gallagher, M.D., a psychiatrist, who reported to the insurance adjuster on May 17, 2001.  He noted that she had difficulty sitting long enough to complete the MMPI-2 test and often had to get up and walk around.  She said she had too much pain to complete the second test.  

He also noted that claimant had been referred to Vocational Rehabilitation and also to a pain specialty treatment program and said he did not believe that matriculation ever occurred. 

Dr. Gallagher reported that claimant was attending DMACC (Des Moines Area Community College) at the Newton campus after her injury and apparently before surgery.  She was interested in studies in criminal justice.

Dr. Gallagher said she reported persistent back pain which disturbs her sleep.  She does not drive much because it hurts her back.  Her former athletic endeavors were now quite limited.  Medications upset her stomach.  

Claimant reported crying spells regularly on a daily basis.  The loss of a potential career in law enforcement has been quite a loss for her.  She realizes that her back will never fully improve.  Her MMPI-2 test was valid.  

Dr. Gallagher said that diagnostically the possibility of a conversion disorder or a somatization disorder is suggested.  Dr. Gallagher said the patient appeared to be a truthful historian who did not seem to embellish her story.  Dr. Gallagher prescribed Celexa or Serzone as medications that might help diminish her anxiety about pain which is quite common and, therefore, make things a little more manageable for her.  He said she still thinks in terms of a pain management treatment program.  

Dr. Gallagher said that he did believe there was an emotional component to her work-related back injury which takes the form of a mild level of depressive symptoms.  He said a more important diagnostic consideration, however, would be that of a chronic pain syndrome associated with a general medical condition and psychological factors had developed.  He said that he believed such a diagnosis to be consistent with the history and the actual findings.  He added, however, that she was not incapacitated by depressive symptoms, in his opinion.  (Jt. Ex. 10-4)  

Dr. Gallagher recommended medication and counseling around the issue of pain management.  It may not be extensive in duration.  Dr. Gallagher said:  “Medication intervention would be the most useful for now along with some pain management.”  (Jt. Ex. 10-5)

Claimant seems to comply with the diagnostic features of pain disorder as found in DSM-IV-TR™.  The diagnostic features of pain disorder are that the essential feature of pain disorder is pain that is the predominant focus of the clinical presentation and is of sufficient severity to warrant clinical attention.  

Claimant seems to qualify under the other features mentioned in this article.  (Jt. Ex. 11-2)

On October 19, 2000, claimant was still complaining of intractable pain and in some respects she felt her pain was worse.  He said that he sent claimant to see Kurt Smith, D.O., and be evaluated from a pain management and rehabilitation standpoint. 

Dr. Koontz concluded that Ms. Sneller has chronic pain problems.  He said that he has done all that he can do from a surgical standpoint.  He wanted her to get weaned from the brace that she was wearing.  He said x-rays on that date looked very good and it appeared that the fusion was healing.

On February 19, 2001, Dr. Koontz said that she stated she was doing horrible and was no better than before the surgery.  She complained of significant back pain and leg pain. 

X-rays on February 19, 2001, show that the fusion was solid.  Dr. Koontz said:  “I really do not have anything else to offer her.”  (Jt. Ex. 3-28)

From an exam standpoint he found her lying on the exam table appearing to be very uncomfortable and she was very tearful.  There was more paresthesias in the left leg than the right.  There was no focal weakness but she really cannot do much because of the pain.  Her gait is actually very slow and guarded because of the pain.  She had difficulty sitting up from a lying position because of the pain.  He had to help her significantly.  

Dr. Koontz said that at this point he thinks Ms. Sneller has chronic pain that has been going on for many years.  Dr. Koontz reviewed that she had posterior surgery and an anterior fusion of L4-5 and L5-S1 which has not helped.  She has discogenic pain at all of her lumbar levels and thermal coagulation of the disc did not help.  

Dr. Koontz said he agreed with Dr. Smith that she needs vocational rehabilitation, comprehensive pain management and ongoing efforts to try to help her pain.  She needs someone to help her with depression as well.  

Dr. Koontz said that he thought it would be reasonable for her to go to Iowa City for an opinion to try to help her deal with all of the problems related to her ongoing pain.  The doctor opined:  “Unfortunately, I do not know if Work Comp will allow these things, but they are definitely needed, in my opinion, to try to help in this situation.  Unfortunately, I do not have anything further to offer her.”  (Jt. Ex. 3‑28)  

Dr. Koontz said he would contact the insurance adjuster and follow-up with Dr. Smith to accomplish these things because he had nothing further that he could offer.  (Ex. 3-28)

On the same date, February 19, 2001, Dr. Koontz wrote to the insurance adjuster that Dr. Smith states he has nothing further to offer.  However, Dr. Smith did recommend vocational rehabilitation and comprehensive pain management.  He agreed that the patient needs to do that. 

Dr. Koontz said:  

Ms. Sneller has reached maximum medical healing with regards to my surgical intervention.  Based on the Fourth Edition of the AMA Guides, table 75 IV-D and E, she has an additional 13% to the whole person as a result of the anterior lumbar fusion at L4-5 and L5-S1.

(Jt. Ex. 3-29)

On May 1, 2001, he wrote to claimant’s counsel that she absolutely reached maximum medical improvement and he felt that other physicians should try to deal with her pain problems.  He did not believe that there is any surgical option for her at this time. 

On December 5, 2002, Dr. Koontz wrote to defendants’ counsel that he had reviewed the surveillance videos.  He was surprised to see her doing so well compared to what she was like the last time he saw her on February 19, 2001.  She did appear to be moving around freely without any outward signs of discomfort or pain doing things within the realm of normal daily activities.  He said she was capable of gainful employment. 

Claimant was examined by Daniel J. McGuire, M.D., on three occasions and it was his opinion that most of claimant’s problems were due to preexisting discogenic problems.  He felt her permanent impairment rating was ten percent with a possible additional one percent.  He would impose a 30‑pound weight limit and limit her bending and twisting due to the spondylosis and the 50‑pound weight restriction due to the disc herniation.  (Jt. Ex. 6)

Claimant was examined by Peter D. Wirtz, M.D., on October 31, 2002, who reviewed claimant’s medical records and concluded that based upon the two level lumbar spine fusion claimant relates to the DRE IV category, or 20 percent impairment of the whole person.  (Jt. Exs. 13-1 through 13-4)

Dr. Wirtz viewed the surveillance videos and wrote to defendants’ counsel that they would indicate claimant is capable of employment on a full-time basis. 

On January 3, 2003, Dr. Wirtz answered questions in a letter from claimant’s counsel.  With respect to causal connection, he said the present symptom condition relates to the May 22, 1995, injury.  

He also stated that he believed maximum medical improvement was reached from this injury on the December 2002 date of maximum medical improvement, as this exam date showed functional physical improvement.  He signed this report on January 6, 2003.  (Jt. Ex. 13-7)

Dr. Wirtz changed his impairment rating to 25 percent in light of the functional capacity examination.  (Jt. Ex. 13-7)  The maximum medical improvement date, impairment rating, and restrictions were all related to the May 22, 1995, injury.  (Jt. E. 13-7)

On March 15, 2002, claimant applied for a position of reserve officer (deputy) with the Marion County Sheriff’s Office stating she was available for part-time work immediately. 

On December 23, 2002, she was found medically qualified to do the essential functions of the job and passed the pre-work screen with no problems.  She stated over her signature on that date that she did not have any physical or mental disability that would restrict her from performing the essential functions of that job. 

In January of 2002, claimant went through a two-week rehabilitation program at the University of Iowa Hospitals.  

The report of Joseph J. Chen, M.D., Department of Orthopedics, and Ted Wernimont, M.S.W., Rehabilitation Director, dated January 28, 2002, stated that claimant had successfully completed the two-week rehabilitation program for chronic pain which is part of her compressive program of back care at the University of Iowa Back Care.  She was admitted as an outpatient on January 14, 2002, and completed the two week program on January 25, 2002.  The letter describes in detail what the program covered and claimant’s success in completing it.  

Her lifting restriction was 25 pounds, not to be done more than 4 times per hour.  A repetitive lifting limit to be done not more than 4 times per hour is 12 pounds.  They speculated that eventually she would be able to lift approximately 40 to 45 pounds on a one-time lift and not to be done more than four times per hour and repetitive of this of approximately 22 to 25 pounds.  They anticipated she would reach these maximum lifts in approximately six months through continued rehabilitation.  (Jt. Ex. 12-1 to 12-6)

Unfortunately, in April of 2002, claimant was diagnosed with having cancer of the tongue which led to reconstructive surgery of the left side of her tongue in May 2002.  This cancer was unrelated to her injury of May 22, 1995.  (Jt. Ex. 12-13)

Claimant returned to the University of Iowa  Back Care on December 9, 2002, and completed their course on December 20, 2002.  (Jt. Ex. 12-14)  The 

The final report of Dr. Chen and Mr. Wernimont stated that for workers' compensation purposes claimant was currently limited to a one-time lift of 35 pounds not to be done more than 4 times per hour and repetitive lifts of 15 pounds.  

They estimated permanent restrictions to eventually be at 45 pounds for a one-time lift and 22 pounds for repetitive lifts.  She would be limited to sitting or standing longer than 30 minutes without a 5‑minute break to move, change positions, do specific stretching.  She was limited permanently to occasional bending, stooping, squatting, and reaching.  

Her impairment rating was 28 percent of the body as a whole based upon the AMA Guides to the Evaluation of Permanent Impairment, 15.4 DRE of the lumbar spine.  

Her follow-up dates for the rehabilitation program were tentatively set for; February 5, 2003; April 2, 2003; and July 2, 2003.  On December 23, 2002, claimant successfully passed her preemployment physical for reserve police officers’ positions with the Marion County Sheriff’s Office.  (Jt. Ex. 15-4)

On January 2, 2003, she went before the Marion Board of Supervisors.  At hearing she testified she was now a reserve officer for the county with official swearing in set for a couple of days later.  At the time of the hearing she testified she was not scheduled to return to see anybody for further treatment for her low back. 

CONCLUSIONS OF LAW 

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


Claimant’s counsel states in his post-hearing brief on page 19:  “Excluding the issues relating to Auxier and §86.13 notice, the remaining fighting issue is whether the Claimant is entitled to healing period payments for the period of January 11, 2001, through December 20, 2002.”  


On August 9, 1999, Dr. Boarini recommended pain center treatment.  However, after that date, on May 26, 2000, Dr. Koontz performed the anterior lumbar interbody fusion at L4-5 and L5-S1.  


Subsequently, on August 21, 2001, Dr. Boarini examined claimant and said she has chronic low back pain.  She has had multiple procedures, none of which have significantly impacted her pain.  He recommended against further surgical intervention but stated that he thought a pain clinic would be reasonable.  (Jt. Ex. 8-4)


On October 31, 2000, Dr. Kurt Smith, said that claimant had a history of a work‑related injury in 1995 with chronic back pain since that time.  He also noted claimant had depression.  Dr. Smith added to this letter to the insurance carrier that she may also need to consider a pain program for comprehensive management of her pain.  (Jt. Ex. 9-2) 


On January 11, 2001, Dr. Smith wrote to the insurance carrier that his impression was that Ms. Sneller had chronic low back pain, with previous lumbar surgeries.  Dr. Smith stated that workers' compensation denied vocational rehabilitation and also denied to give permission for the patient to participate in a comprehensive pain center evaluation.  He continued to treat her with a lumbar corset and medications.  (Jt. Ex. 9‑7)


On the same day, he continued her restrictions and said that she was unable to work.  (Jt. Ex. 9-8)  


On May 15, 2001, Dr. Smith reported to claimant’s counsel that claimant continued to have chronic pain with limited medication options secondary to the side effects.  He also stated that he had little additional to offer Ms. Sneller other than the pain center and vocational rehabilitation.  (Jt. Ex. 9-10)  


On August 29, 2001, Dr. Smith said his impression was that Sharla Sneller was a 25-year-old status post previous lumbar surgery with chronic pain.  He recommended a functional capacity examination.  He recommended a consult with Dr. Iqbal for further pain control and evaluation for a morphine pump.  


On May 17, 2001, claimant saw James L. Gallagher, M.D., a psychiatrist, who stated that claimant was unable to complete his tests because she had to get up and walk around.  He said she was simply in too much discomfort to complete the second test.  Dr. Gallagher said an important diagnostic consideration would be that of a chronic pain syndrome associated with a general medical condition and psychological factors.  She needed some focused counseling around the issue of pain management which might also be helpful. 


Iowa Code section 85.27 provides that the employer is obliged to furnish reasonable service and supplies to treat an injured employee and has the right to choose the care.  However, the treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  

The employer’s right to choose the care means the care provider, not the right to invade the province of the medical professionals in determining what diagnostic tests and methods of treatment are to be utilized or the timing of the care.  Pote v. Mickow Corp., No. 694639 (Review-Reopening June 17, 1986) (No appeal); Martin v. Armour Dial, Inc., File No. 754732 (Arb. July 31, 1985) (No appeal); Dietz v. Iowa Meat Processing, File No. 757109 (Arb. July 20, 1985) (Comm’r Affd/award modified); Shiflett v. Clearfield Veterinary Clinic, II Iowa Indus. Comm’r Reports 344 (1982) (No appeal).

Right to choose the care means the right to choose the provider, not the treatment modalities recommended by the provider.  Employer cannot disregard treatment recommendations of authorized treating physician, even if a consulting physician disagrees with those recommendations.  Cahill v. S & H Fabricating & Engineering, File No. 1138063, (Alt Care Dec., May 30, 1997) (work hardening program; Hawxby v. Hallett Materials, File No. 1112821, (Alt Care Dec., February 20, 1996).  Leitzen v. Collis, Inc. File No. 1084677, (Alt Care Dec., September 9, 1996).  The right to choose the care does not authorize the employer to interfere with the medical judgment of its own treating physician.  Boggs v. Cargill, Inc., File No. 1050396, (Alt Care Dec., January 31, 1994).


Wherefore, it is determined that defendants have violated the provisions of Iowa Code section 85.27 by failing (1) to provide prompt care, (2) to provide care reasonably suited to treat the injury, and (3) without undue inconvenience to the injured worker.  Pirelli‑Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997).  


Pain center treatment is justified if it is medically indicated, may extend the length of the healing period, if substantial change in industrial disability is also expected to result.  Pitzer v. Rowley Interstate, 507 N.W.2d 389 (Iowa 1993).


Claimant did successfully complete a two‑week rehabilitation program for chronic pain which was a part of her comprehensive program of back care at the University of Iowa Back Care in January of 2002.  This program was administered by Joseph J. Chen, M.D., Department of Orthopedics, and Ted Wernimont, M.S.W., Rehabilitation Director.  These gentlemen wrote on January 28, 2002, that claimant was admitted as an outpatient on January 14, 2002, and concluded the two‑week program on January 25, 2002.  (Jt. Ex. 12-6)  During this two‑week program claimant was involved in scheduled activities from 8:00 a.m. to approximately 5:00 p.m. daily, Monday through Friday.  There was direct professional staff contact on a daily basis for seven hours a day. 


Their letter details the program as:  (1) physical therapy, (2) education concerning the spine, (3) functional activities restoration, (4) coping skills, (5) medication management, and (6) family education.


The program was reviewed weekly by a team of physicians, physical therapists, a medical social worker, a clinical psychologist, and a vocational counselor.  Dr. Chen said claimant showed improvement through the first week based on claimant’s performance during the first week as it was recommended she complete the second week.


The report further stated:  

At the present time your one time lift, or lift not to be done more than four times per hour, should remain at approximately 25 pounds.  Your repetitive lifting limit, or lifts to be done more than four times per hour, is 12 pounds.  These represent a significant increase over pre-rehabilitation measurements and you need to be very proud of the efforts and hard work you put in to sustain these gains.    

(Jt. Ex. 12-4)


Dr. Chen stated that:  “For workers' compensation purposes we would be happy to assign an impairment rating if it has not already been done.”  He also stated:  “[W]e would also be happy to provide a date for maximum medical healing.  “(Jt. Ex. 12‑5)  Follow-up dates were set for February 27, 2002; May 1, 2002; and August of 2002.  However, claimant was not able to attend these sessions because of the development of tongue cancer.  


On December 20, 2002, Dr. Chen wrote that the oral cancer was not causally related to her back injury of 1995 or the subsequent treatment for that condition.  (Jt. Ex. 12-13)


On January 2, 2003, Dr. Chen wrote To Whom It May Concern that he would estimate maximum medical healing in terms of her spine to have been following the two‑week spine rehabilitation program on January 25, 2002.  (Jt. Ex. 12-20)


Thus, it would appear that claimant qualifies for having her healing period extended to January 25, 2002, under the guidelines set forth in Pitzer v. Rowley Interstate, 507 N.W.2d 389 (Iowa 1993).


This determination is further supported by claimant’s testimony at the hearing.  The following exchange took place between claimant and defense counsel during cross-examination:

Q. After you were discharged from physical therapy or from the rehab program in January of 2002, you were not scheduled to return to see Dr. Koontz, are you?

A. No.

Q. You are not scheduled to return to see Dr. Kurt Smith, are you?

A. No.

Q. You are not scheduled to see Dr. Iqbal?

A. No.

Q. You are not scheduled for any further medical treatment as far as your low back is concerned after you were discharged from that low back pain clinic in January of 2002?

A. Correct.

(Transcript, page 103) 


The case of Ellingson v. Fleetguard, Inc., 599 N.W.2d. 440 (1999) is not applicable to this case because claimant’s healing period benefits were not terminated based on her return to work prior to her attaining maximum medical improvement.  


Wherefore, it is determined that claimant is entitled to additional healing period benefits from January 11, 2001, through January 25, 2002, a period of 54.286 weeks at the agreed rate of $142.65 per week in the total amount of $7,743.90.

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is a younger worker.  She was 19 years old at the time of the injury and 26 years old at the time of the hearing.  She has no transferable skills to speak of and her restrictions probably foreclose her from future factory work.

Whether day care is gainful employment for a person who is self-employed is questionable. 

She had extensive surgeries on two occasions.  For a young person these permanent restrictions will impair her work life for a longer period of time than they would an older worker. 

After the first surgery, Dr. Koontz determined claimant had a 19 percent permanent partial impairment to the body as a whole and awarded another 13 percent of permanent partial impairment after the second surgery on May 6, 2000. 

On January 29, 1997, she had an L4-5 laminectomy which was bilateral and multi-level.  On May 26, 2000, she had an anterior lumbar interbody fusion at L4-L5 and L5-S1 using loupes for magnification with BAK cages, Osteofil, and coral chips.  

Dr. McGuire gave her a 10 percent plus 1 percent permanent impairment rating for a total of 11 percent. 

Dr. Wirtz gave claimant a final 25 percent permanent impairment rating and the University of Iowa gave her a 28 percent permanent impairment rating.  

These are high impairment ratings.

The University of Iowa left her with a 25‑pound weight restriction not to be done more than four times per hour and a repetitive lifting limit of 12 pounds not to be done more than four times per hour. 

The case of Wal‑Mart Stores, Inc. v. Fulk, an unpublished Court of Appeals decision, which claimant’s counsel attached to the post hearing brief, is not applicable to this case for the reason that claimant is a younger worker and Fulk was an older worker.  

Basically, claimant is limited to light work.  She is foreclosed from factory work which is the work that she performed before this injury.  She was determined to be employable by both vocational rehabilitation counselors who testified, Roger Marquardt and Kathryn Bennett.  

The doctors who examined the surveillance tapes (Dr. Koontz and Dr. Wirtz) said that claimant is capable of full-time employment after viewing her activities after she was surveilled.  

Claimant has achieved her ambition of getting an appointment as a reserve deputy, however, it is only a part-time position and it is unknown at this point whether she will be able to perform it.  She was just starting the job at the time of the hearing.  

Claimant has limited access to the competitive employment market and her employability is significantly limited because of her restrictions. 

She has had a lengthy healing period. 

She has shown a great deal of courage in her recovery.  

Wherefore, it is determined that claimant has sustained a 45 percent industrial disability for an injury to the body as a whole and is entitled to 225 weeks of permanent partial disability benefits at the rate of $142.65 per week in the gross amount of $32,096.25 commencing on January 25, 2002. 

Defendants are not entitled to a credit for 75 weeks of permanent partial disability benefits paid prior to hearing because claimant was not at maximum medical improvement on February 19, 2001, when Dr. Koontz stated that maximum medical improvement had occurred but only with regard to his surgical intervention. 

Claimant had not recovered or attained maximum medical improvement from the chronic pain that she suffered from so intensely for so long.  Therefore, those alleged payments of permanent partial disability are re-classified as healing period. 

Thus, claimant contends that the entire period from January 28, 1997, to the date of the hearing should be classified as temporary disability benefits. 

Claimant’s counsel contends that the employer and insurance carrier did not file a commencement of payments notice.  

This is not exactly true.  The insurance carrier did file a commencement of payment notice on February 22, 2000, showing that the disability began on January 29, 1997, and that the first payment was made on February 19, 1997, and that interim reports with further payments would follow.

The letter of the insurance carrier to claimant’s attorney dated February 10, 2001, stating that future payments would be applied toward permanent partial/industrial disability benefits is not a termination of benefits and, therefore, did not require notice under Auxier or Iowa Code section 86.13.  

The case of Brown v. Weitz Company, File No. 830840 (App. March 13, 1990) stated as follows in the analysis:  

Section 86.13 requires 30 days notice to a claimant before termination of benefits.  In this case, claimant’s benefits were not terminated.  All that occurred was a designation by the insurance carrier as to how claimant’s benefits would be subjectively treated by the carrier.  Of course, this subjective determination is not binding on this agency, and indeed the deputy found that the permanency did not begin until later, June 12, 1987.  Claimant’s benefits did not end.  All that changed was the label the insurance carrier applied to those benefits.  Section 86.13 does not require a notice to claimant in such situations.


The findings of fact state that claimant’s benefits were not terminated by defendants.  


The conclusions of law stated that claimant’s benefits were not terminated under Iowa Code section 86.13 and defendants were not required to give claimant a notice of a mere change in designation of benefits.  

ORDER 


THEREFORE, IT IS ORDERED:


That defendants pay to claimant fifty-four point two eight six (54.286) weeks of additional healing period benefits at the rate of one hundred forty-two and 65/100 dollars ($142.65) per week in the total amount of seven thousand, seven hundred forty-three and 90/100 dollars ($7,743.90) commencing on January 11, 2001. 


That defendants pay to claimant two hundred twenty-five (225) weeks of permanent partial disability benefits based upon a forty-five (45) percent industrial disability to the body as a whole at the rate of one hundred forty-two and 65/100 dollars ($142.65) per week as agreed to by the parties in the total amount of thirty-two thousand, ninety-six and 25/100 dollars ($32,096.25) commencing on January 26, 2001. 


Defendants are not entitled to any credits for permanent partial disability benefits paid prior to hearing for the reason that the healing period benefits were new benefits and the award of permanent partial disability was also a new award of benefits.  Therefore, they have not paid any workers' compensation weekly benefits prior to hearing which are entitled to a credit.


That interest will accrue pursuant to Iowa Code section 86.30. 


That all accrued benefits are to be paid in a lump sum. 


That the costs of this action are charged to defendants pursuant to Iowa Code section 86.19, Iowa Code section 86.40, and rule 876 IAC 4.33.  This includes the cost of the court reporter at hearing and the transcript of hearing. 


That defendants pay a civil penalty in the amount of one hundred ($100.00) to the Second Injury Fund of Iowa.  


That defendants file subsequent reports of injury as requested by this agency pursuant to rule 876 IAC 3.1. 

Signed and filed this ____16th_____ day of July, 2003.

   ________________________





                WALTER R. MCMANUS, JR.
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