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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOYCE DAKIN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5030692
MARY GREELEY MEDICAL CENTER,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SAFETY NATIONAL CASUALTY
  :

CORPORATION (sued as CCMSI),
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Joyce Dakin, the claimant, seeks workers’ compensation benefits from defendants, Mary Greeley Medical Center, the employer, and its insurer, Safety National Casualty Corporation, as a result of a work injury on August 28, 2007.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on August 4, 2010, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on August 11, 2010.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits and the joint exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”
The parties agreed to the following matters in a written hearing report submitted at hearing:
1.
On August 28, 2007 claimant received an injury arising out of and in the course of employment with Mary Greeley Medical Center.
2.
Claimant is not seeking additional temporary total or healing period benefits. 
3.
If I award permanent partial disability benefits, they shall begin on August 29, 2007.
4.
At the time of the injury, claimant was single and entitled to one exemption for income tax purposes.  

5.
Prior to hearing, defendants paid no weekly benefits for a permanent disability.
ISSUES
I. The extent of claimant’s entitlement to permanent disability, if any; and,
II. Claimant’s rate of weekly compensation.
FINDINGS OF FACT

In these findings, I will refer to the claimant by her first name, Joyce, and to the defendant employer as Greeley.
Joyce’s employment at Greeley, which began in January 2005, involved office assistant work in two departments: medical records and the lab.  Her work involved a variety of clerical tasks such as typing information into a computer system and copying documents.   She also had regular contact with co-employees and members of the public via telephone concerning hospital records.    She transferred to the lab in July or August 2007.   Joyce voluntarily quit on November 16, 2007 (Ex. A-8) which she states was due to personality conflicts with co-workers and the condition in her right arm which she claims is work related in these proceedings.   Joyce admitted at hearing that she may have also had some performance problems before she left.  (Ex. A-9 & 10)
This claim involves the right wrist.   Joyce, age 63, admits to prior problems in both of her hands and wrists.   In 1984, she underwent bilateral carpal tunnel syndrome release surgery to address bilateral hand tingling and numbness which was not completely resolved by the surgery.  (Ex. 3-20:25) However, Joyce testified that this numbness subsided after five years.  
Joyce also admits to an incident at home when she lost her balance going down her basement stairs and caught her thumb on the railing.  She denies an actual fall, and asked that the medical records referring to a fall be corrected.  To date, these records were not changed.  At any rate, she was initially seen following this incident by Matthew Baughman, M.D., who felt this was a fracture and ordered x-ray imaging.   (Ex. 3-26)  X-rays indicated a possible scaphoid fracture of the right wrist. (Ex. 3-27) Joyce was then followed by Sarkis Kasper, M.D.  His diagnosis was a scaphoid fracture and applied casting to the right wrist over the next several weeks while Joyce remained off work.   The doctor returned her to full duty on October 9, 2006 with difficulties in writing, but that Joyce stated she could manage this.  (Ex. 3-31:32)  Joyce testified that after she returned to work, she had no difficulties performing her job. 
On July 13, 2007, Joyce returned to Dr. Kasper who reports that she complained of right wrist “swelling and pain all of the time with some reduction of pinching strength of subacute and chronic nature, but mainly ulnar sided pain.”  His impression at that time was severe arthritis of the thumb, Guyon’s canal stenosis of the ulnar nerve with some irritability at the triangular fibrocartilge comlex with ulnar sided early arthritis type of pain.  The doctor recommended an option of steroid injection and use of a cock up splint.   Joyce chose to only begin wearing the splint and told the doctor she would reduce lifting along with some potential work modifications.  (Ex. 3-32:33)  She did not return to Dr. Kasper after July 2007.
The stipulated injury on August 28, 2007 occurred when Joyce slipped on a candy wrapper while walking down a stairway at Greeley and struck her right wrist.  After reporting her injury, she was seen at the hospital ER for complaints of wrist pain; numbness in the 4th and 5th digits in the right hand; and, reduced grip strength. The assessment was work related hand sprain and finger parenthesis of uncertain etiology.  She was treated and referred for further treatment to Charles Mooney, M.D.  (Ex. 3-34:35)   
Dr. Mooney agreed with that initial assessment on September 5, 2007 and its work relatedness.  Both the ER and Dr. Mooney found claimant to have a painful range of motion and pain particularly in the ulnar aspect of the wrist and some tingling.  Joyce was then provided physical therapy. (Ex. 3-36) 
On September 19, 2007, Dr. Money reports an improved range of motion and grip strength, with some tingling and tenderness in the ulnar distribution in the right hand.  His assessment was amplified to include right wrist sprain with previous fracture and evidence of old ulnar staphoid injury.  Again, the doctor found his diagnosis work related.  Joyce was then given work restrictions of no lift, grasp, twists greater than 10 pounds.  (Ex. 3-37:38) On October 10, 2007, Dr. Mooney states that Joyce did well in physical therapy, but still had numbness in the small and ring fingers.  His assessment was impaction injury to right wrist and some evidence of ulnar nerve dysfunction.  He found the diagnosis consistent with a work related condition.  The doctor then released Joyce to return to work without restriction, but would consider nerve conduction testing if she failed to improve.  (Ex. 3-39)
On February 15, 2008, Joyce was seen again by Dr. Mooney who noted that she is unchanged.  He reports that Joyce had no increase in pain, but still had some pain on the ulnar aspect of the right wrist with certain motion.  Joyce did not demonstrate a loss of grip strength or distinct paresthesia to light touch.  He referred her for EMG studies and to James Frederich, M.D., for consultation.  (Ex. 3-40).
On March 14, 2008, she was seen by a Dr. Spencer who reports a normal EMG studies, but felt this was right ulnar nerve irritation or compression due to unclear mechanism.  Joyce reported at this time that her right wrist function was declining and that she could not open a door with her right hand.   At this time, she had not been employed since November 2007.  (Ex. 3-41)
On March 25, 2008, Joyce returned to Dr. Mooney whose assessment was right wrist contusion and possible ulnar neuropathy at guyon’s canal.  He then continued to opine that her current complaints are directly related to her injury of August 28, 2007.  (Ex. 3-44)
On April 7, 2008, Joyce was finally seen by Dr. Frederick.  Dr. Frederick felt her problems may be due to artery occlusion or blockage from a test on the amount of time it took for her hand arteries to re-fill with blood.   He recommended an angiogram to assessment any arterial blockage.  (Ex. 3-45)  Although this test was authorized by defendants, Joyce refused.  She stated at hearing that she refused because her heart was alright and she wanted a second opinion before doing this test.  On her own, she saw Jeffrey Rogers, M.D., a orthopedist  (Ex. C), who agreed that from his testing, he did not think an angiogram was necessary, but he could not explain the cause of her symptoms.  (Ex. 3-49:51)
Apparently, Joyce decided to follow the advice of Dr. Rogers and she did not undergo the angiogram.  Dr. Frederick did not see Joyce again and refused any further opinions because Joyce did not undergo the testing he recommended.  (Ex. 3-48)
In June 2009, Joyce was evaluated at the request of her attorney to Jacqueline Stoken, D.O., a board certified physical medicine and rehabilitation specialist.   In her report, she opines that claimant has suffered a 15 percent permanent partial impairment to the right arm from her injury at Greeley.  This was based soley upon loss of range of motion. (Ex. 5-61)
Defendants then sought an opinion from Dr. Rogers.  Dr. Rogers agreed that Joyce has lost range of motion, but that this loss is more likely caused by a prior scafoid fracture at home on August 22, 2007 than the work injury of August 28, 2007.
After leaving Greeley, Joyce drew unemployment compensation and subsequently applied for social security.  She has been receiving social security since January 2010.   To supplement her social security, she has been working part-time doing janitorial work cleaning offices since January 2010.  She is currently working only about six hours a week, but she worked more hours earlier this year.
Joyce currently complains of the right wrist and hand pain, swelling and numbness of the ulnar area, an numbness of the 4th and 5th fingers of the right hand.  She states that she needs to wear a wrist brace to keep the swelling down.  She states that she has lost grip strength in her right hand.  She states that this condition has changed her life and now cannot do many of the activities she was able to do before.  
Joyce and her witness complains that Dr. Roger’s demeanor during his exam was very bad and that I should not consider his views because he was unconcerned about her condition.  However, I do not reject his views based on this testimony.  Joyce obviously had no problem with Dr. Rogers’ views that she did not require an angiogram and this only changed when he did not support her claim of permanent disability in this case. 
I cannot find that all of Joyce’s complaints are work related.  She complained of constant pain and swelling in these same areas of the right wrist and of loss of pinch strength to Dr. Kasper only six weeks before the work injury in this case.  That is also the time when she began wearing the brace on her right wrist.   Also, Dr. Stoken did not provide an impairment rating for pain, swelling, use of a brace or loss of grip strength.  The rating was only provided for loss of range of motion.
On the other hand, Dr. Rogers does not explain why the work injury is not a cause of Joyce’s lost range of motion when her prior treating physicians never mentioned loss of range of motion in her many complaints to them following the scaphoid fracture injury, but her treating doctors after this work injury, mentioned loss of range of motion many times.  While it is unclear if the treating physicians after this work injury were fully aware of her prior wrist pain and swelling in the ulnar area, the did consistently opine that her problems are work related and this would include the loss of range of motion.
Therefore, the views of Dr. Stoken concerning permanent impairment based solely on lost range of motion combined with the views of the treating doctors are the most convincing in this record.
I find that the work injury of August 28, 2007 is a cause of a 15 percent permanent partial loss of use to the right arm and that this injury is limited to the arm and does not extend into the body as a whole.
CONCLUSIONS OF LAW
I. The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).
Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).
The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66 year old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):
[t]he legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.
Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).
When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).
Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).
The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.

In the case sub judice, I found that claimant suffered a 15 percent permanent loss of use of her right arm.  Based such a finding, claimant is entitled to 37.5 weeks of permanent partial disability benefits under Iowa Code section 85.34(2)(m), which is 15 percent of 250 weeks, the maximum allowable weeks of disability for an injury to the arm in that subsection.  
II.  The dispute over rate of compensation involves whether to include the shift differential in the calculation of gross weekly rate.  I agree with the defendants that prior to the amendments effective July 1, 2008, this agency’s position was that shift differential pay was premium pay and excluded from the calculations.  Burmester v. Iowa Beef Processors, Inc., II Iowa Industrial Com’r Reports (App 1982).  The agency precedent at the time of this work injury was the rule set forth in the Burmeister case which I am bound to follow under agency policy.  Therefore, given gross weekly earnings of $429.00, single status and one exemption, claimant weekly rate of compensation according to the commissioners published rate booklet is $273.63.
ORDER

1.
Defendants shall pay to claimant thirty-seven point five (37.5) weeks of permanent partial disability benefits at a rate of two hundred seventy-three and 63/100 dollars ($273.63) per week from the stipulated date of August 29, 2007.

2.
Defendants shall pay accrued weekly benefits in a lump sum.  

3.
Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4.
Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 

Signed and filed this ___4th____ day of October, 2010.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


