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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

NANCY DONOHOE,
  :



  :

    File No. 5026029

Claimant,
  :



  :

vs.

  :



  :                          

PLASTIC PRODUCTS, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN MANUFACTURERS 
  :
MUTUAL, 
  :


  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1804
______________________________________________________________________

STATEMENT OF THE CASE
This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Nancy Donohoe, sustained a stipulated work injury in the employ of defendant Plastic Products Co., Inc., on May 2, 2003, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant (substituted at hearing by consent of all parties) American Manufacturers Mutual.
The claim was heard in Iowa City, Iowa, on February 11, 2009, and deemed fully submitted following submission of briefs on March 4, 2009.  The record consists of joint exhibits 1-16, 18-22, 25-27 and 35, and the testimony of Donohoe, Scott Donohoe and Heidi Rock.
ISSUES
STIPULATIONS:
1. Donohoe sustained injury arising out of and in the course of employment on May 3, 2003. 
2. The injury caused both temporary and permanent disability.
3. Healing period entitlement is not in dispute.
4. Permanent disability should be compensated by the industrial method (loss of earning capacity) commencing August 8, 2005.
5. The correct rate of weekly compensation is $336.22.
6. Entitlement to medical benefits is not in dispute.
7. Defendants should have credit for benefits paid.
ISSUE FOR RESOLUTION:
1.  Extent of industrial disability.
FINDINGS OF FACT
Nancy Donohoe, age 66, is a right-handed high school graduate without further education except for brief computer classes she has not used professionally.  Plastic Products is a manufacturer of plastic parts used in refrigerators.  
Donohoe helped work a farm with her husband until 1988, when she entered the workforce.  Subsequent employment included several stints as a factory production worker, day care worker, dietary aide, and telephone operator.  She started with Plastic Products in January 2002 as a quality control technician, and was so employed on May 3, 2003.
On that date Donohoe sustained injury to the dominant right shoulder in a fall.  She was initially treated with a sling after x-rays were negative for fractures and dislocations, but an MRI scan on June 16, 2003 appeared to show a type II SLAP (superior labral anterior-posterior) lesion.
Donohoe’s treating orthopedist, John C. Langland, M.D., administered steroid injections without relieving symptoms and eventually performed an arthroscopic subacromial decompression with acromioplasty and distal clavicle resection.  Symptoms were briefly improved, but then redeveloped, and a new MRI study on September 15, 2004, revealed “persistent and/or recurrent type II SLAP lesion.” (Exhibit 4, page 20)  Dr. Langland performed repeat arthroscopic surgery and biceps tenodesis, but did not obtain a good result.  On January 12, 2006, Dr. Langland declared Donohoe at maximum medical improvement and issued permanent work restrictions: (apparently two-handed) lifting of 10 to 20 pounds only occasionally and never over 20 pounds; no climbing, and no push/pull, reach or reach over shoulder level with the right hand.  In 
apparent contradiction to those limits, Dr. Langland added: “1 pound lifting restriction 
with Right hand 5 lb two hand lift in addition.” (Ex. 4, p. 35)  On February 14, 2006, Dr. Langland rated impairment at 21 percent of the upper extremity converted to 13 percent of the whole person.
On June 4, 2008, Donohoe presented at her own request for an independent medical evaluation by occupational physician Thomas J. Hughes, M.D.  Dr. Hughes wrote:
I also reviewed the somewhat complicated and prolonged history of care and treatment having been undergone by Ms Donohoe as a consequence of that work-related accident that she had experienced on 05/03/2003.  There appeared to be two major structural problems, one being the tear of the glenoid.  Glenoid labral tears are encountered in individuals who incur a shoulder impaction or experience a dislocation or subluxation of the humeral head, both causing a splitting tear of the superior glenoid cartilage.  The second structural problem is the aggravation of the acromioclavicular joint causing an intrinsic source of pain as well as contributing to impingement findings.   Ms Donohoe was submitted to two surgeries and seems to have achieved about as much improvement as seems likely.  She has also had an extraordinary amount of therapy, and further improvement is not anticipated.
(Ex. 6, p. 10)
Dr. Hughes rated impairment at 19 percent of the upper extremity, converted to 11 percent of the whole person.  (Ex. 6, p. 11)  As to limitations and restrictions, Dr. Hughes concluded:
The injuries Ms. Donohoe incurred to her right shoulder will certainly result in significant activity limitations to include her employment for the foreseeable future.  I certainly do not think that Ms Donohoe is going to have the capacity to perform any significant strenuous activities with her right shoulder or her right upper extremity.  She is not going to be able to perform any significant reaching above the shoulder level and certainly not able to perform exertional forces with her right arm or hand above shoulder level.  She might be able to lift three to five pounds up to the chest level, but not higher.
She certainly is not going to be able to torque her shoulder as in a throwing-type of motion.  She is not going to be able to perform repetitive push/pull activities with her right arm further away from the trunk of her body further than the length of her forearm.  Further restrictions might be 
warranted, but I think the fundamental issue is that Ms Donohoe is going to have to be relegated to primarily sedentary duties.  
(Ex. 6, p. 11)
Following her second surgery, Donohoe returned to work in August 2005; but not to her job as a quality technician.  Instead, and to its credit, Plastic Products created a job for her as an office assistant.  She was assigned various tasks on a day-to-day basis by human resources administrator Heidi Rock, but worked a full, 40-hour week less than half the time.  Donohoe actually lost her health insurance coverage for a period of four months as a “part time” employee.  Unfortunately, Donohoe was laid off on January 31, 2009, only a few days before the scheduled hearing.  Plastic Products has also laid off other workers (although apparently not any quality technicians), and it is not likely that Donohoe will be rehired.  Rock’s testimony made clear that no established job was actually created such that anyone else would be hired.  Although Donohoe may have gained some experience in this (first for her) office job, her position can realistically only be viewed as a “make-work” job.  Former human resources administrator Debbie Simpson agreed with Rock in her deposition testimony of December 31, 2008:
. . . . But then when we found out she was permanently disabled and she would never be able to do that [quality technician] job, we tried to accommodate her for a while, put her in the offices.  Even though that position was not there, we did put her there due to how long Nancy had been with the company in trying to accommodate her.
(Ex. 13, pp. 12-13)
In the few days between her layoff and the hearing, Donohoe unsuccessfully sought new employment; however, given the short time span involved, it is not particularly significant in and of itself that she had not yet found a job at hearing.  Donohoe is currently receiving social security retirement benefits.  She hopes to return to Plastic Products if and when full production is resumed, but her chances of doing so appear slim.
Donohoe currently complains of constant pain in the shoulder, more so with activity, and now requires assistance from her family with some activities of daily living.  She does not believe herself capable of returning to any of her former production jobs due to symptoms and medical restrictions, but considers herself employable, pointing to such positive traits as reliability, trustworthiness, loyalty and willingness to work hard.
Two vocational rehabilitation consultants have expressed opinions as to Donohoe’s employability, although neither provided placement services.  Defendants have not to date offered Donohoe retraining or other rehabilitation services.
Barbara Laughlin, engaged by Donohoe, based her opinion on the more recent restrictions recommended by Dr. Hughes, which would permit less than the full range of sedentary work.  She thinks that Donohoe has a “loss of employability” in the 90—100 percent range, noting:
Ms. Donohoe is limited to sedentary work, comprising 11.56% of all job titles.  Additionally, she is limited by her skill levels to unskilled or low level semi skilled work, limiting her to a total of 281 job titles (see above chart) out of a total of 12,741 job titles.  Her reaching with her dominant arm is also limited to below the chest level.  She is only able to lift three to five pounds to the chest level, and not above.  Her inability to lift only three to five pounds negatively impacts her ability to perform even the sedentary occupational base and erodes that base.  There is no way of knowing if her remaining 281 job titles require lifting above three to five pounds or lifting above shoulder level.

. . . . 
An older worker is at a disadvantage in the labor market; an older worker with a disability and restrictions is at a severe disadvantage in competing against younger, able bodied individuals.
(Ex. 7, p. 10)

This view is held by the consultant engaged by defendants, Steve Mootz:
As indicated, Ms. Donohoe continues to work an accommodated office position at Plastic Products, Inc.  At our meeting, she reported to be tolerating the work well stating it gives her the opportunity to be flexible, and she reported arranging her desk ergonomically to match her ability to work within her restrictions.  Due to Ms. Donohoe’s inability to perform any type of repetitive reaching with the right arm, I believe returning to work in the inspection / production field will not be an option for her.  I do believe that Ms. Donohoe’s best option to remain employed is to remain in the type of work she is doing at this time in an office environment, which is more controlled and would offer more flexibility with regards to her restrictions.  Ms.  Donohoe does have basic computer skills (and slightly beyond) having taken classes in Word and Excel on a few occasions in the past.  She also has experience with multi-line phones, filing, sorting mail, and ordering supplies.
(Ex. 14, p. 5)
CONCLUSIONS OF LAW
Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808. 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  

The concept of industrial disability is similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  

Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §§ 81.01(1) and 81.03.  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976). 
Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995). Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997). 

 At age 66, Nancy Donohoe has worked as a child care provider, dietary aide, telephone operator and factory production work.  Following her injury, Plastic Products was able until recently to keep her employed at reduced hours at various light office tasks.  Now, even that “created” job is gone.

Given the severe restrictions recommended by Dr. Langland, and even more so by Dr. Hughes, coupled with her age and consistent with her ongoing symptoms, it is unrealistic to think that Donohoe can be successfully placed in other than sedentary employment.  Her only experience in such work was accommodated in a make-work job not generally available in the labor market as a whole.  

The record establishes that Nancy Donohoe is permanently and totally disabled within the meaning of the statute, even though she does not agree.  Donohoe thinks she is able to work (this statement against monetary interest serves also to bolster credibility) and appears motivated.  If Donohoe does have such residual earning capacity and eventually proves able to obtain substantial employment, defendants are of course at liberty to petition for review-reopening.  At present, however, Donohoe is entitled to permanent total disability benefits.
ORDER
THEREFORE, IT IS ORDERED:
Defendants shall pay permanent total disability benefits at the rate of three hundred thirty-six and 22/100 dollars ($336.22) per week commencing August 8, 2005, and continuing during such time as she remains under a total industrial disability.
Defendants shall have credit for benefits paid.
Accrued weekly benefits shall be paid in a lump sum together with statutory interest.
Defendants shall file subsequent reports of injury as required by this agency.
Costs are taxed to defendants.
Signed and filed this __29th___ day of April, 2009.

   ________________________
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