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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

EUGENE GRAZIANO FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:                     File No. 5003602



:

vs.

:



:                      ARBITRATION  

SECOND INJURY FUND OF IOWA,
:



:                         DECISION


Defendant.
:



:         Head Note No.:  3203

STATEMENT OF THE CASE

Claimant, Eugene Graziano, has filed a petition in arbitration seeking workers’ compensation benefits from the Second Injury Fund of Iowa.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman on April 30, 2004, in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-12; defendant’s exhibits A-D and the testimony of the claimant.

ISSUES

The parties submitted the following issues for determination:

1. Whether the claimant is entitled to benefits from the Second Injury Fund of Iowa; and 

2. The extent of entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant at the time of the hearing was 57 years old.  He is a high school graduate and has Bachelor of Science in Aeronautics (1969) and a Master of Science in Independent Studies with an emphasis in Business (1976).  Claimant has worked as a quality assurance specialist, department foreman, senior quality engineer, senior regulatory auditor, product inspection supervisor, business partner for Graziano Brothers a specialty foods corporation, assistant manager of a Rent-A-Center, sales manager, temporary professional worker and technical sales person. 

In 1996, the claimant injured his knees working at his home.  He was treated for this injury by Patrick Sullivan, M.D.  Dr. Sullivan diagnosed bilateral meniscal tears and performed bilateral arthroscopic surgery on December 12, 1996.  Following surgery, Dr. Sullivan noted the claimant to have full range of motion and he prescribed a course of physical therapy.  On January 13, 1997, Dr. Sullivan indicated that claimant could participate in activities as tolerated.  (Exhibit 1, page 1)

Claimant has also been treated for diabetes mellitus, left wrist ganglion cyst, arthralgias, and paronychia, hypertension and depression.

Claimant noticed following this first surgery that he some minor residual pain if he was touching the sides of his knees.  He had trouble sleeping unless he was positioned appropriately.  He had trouble walking up hills or across hills.

Claimant became employed with Rent-A-Center as an assistant manager.  His job duties included moving and delivering furniture.  On January 26, 2001 while he was carrying a couch into the store up some stairs, his right knee gave out and he experienced a sharp pain in his right knee. 

On January 29, 2001, the claimant saw Dr. Sullivan who ordered an MRI scan which revealed an anterior cruciate ligament and meniscal injury.  (Ex. 2, p. 2)  Dr. Sullivan recommended surgery and on February 1, 2001 he performed a right knee arthroscopy with partial medial and lateral menisectomies and medial femoral chondral shaving.  (Ex. 2, p. 3)

Claimant returned to his regular job at Rent-A-Center in March 2001 and while carrying a 120-pound washer he felt a pop in his left knee.  The pain and discomfort of this left knee injury resolved by April 2001 but claimant decided that he needed to leave his job at Rent-A-Center because he knew that employer did not have light-duty work available. 

On November 14, 2001, the claimant was examined by Peter D. Wirtz, M.D., at the request of Traveler’s Insurance Company.  Dr. Wirtz opined:

1. Based on the records, diagnostics, and present examination the 1‑26-01 injury resulted in an aggravation of a preexisting meniscal condition and requiring the partial medial and lateral meniscectomies.

2. Present examination, MRI study does not document a cruciate ligament injury.  Present symptomatology does not indicate any symptoms in the right knee related to a cruciate ligament injury.

3. The surgery 2-1-01 in the meniscectomy condition would be a related condition to the injury of 1-26-01.

4. Based on one of the menisci being involved with the injury on 1‑26‑01 requiring a partial medial meniscectomy the impairment of the right lower extremity would be 5%. 

(Ex. 5, p. 12)

Claimant underwent a functional capacity evaluation on May 20 and 21, 2002 by Mark Blankespoor, P.T.  Mr. Blankespoor opines:

1. The most appropriate category for Mr. Graziano is the medium category of work.

2. Mr. Graziano displays decreased left wrist range of motion through multiple directions (flexion = 65 our of 80 degrees, extension = 60 out of 70 degrees, ulnar deviation = 15 out of 30 degrees, and radial deviation = 10 our of 20 degrees).  He displays 4/5 strength with his left wrist.  Based on the Guides to the Evaluation of Permanent Impairment (Fifth Edition) this equates to approximately a 25% loss of strength at his left wrist.

3. Mr. Graziano displays decreased right knee range of motion with flexion (120 out of 135 degrees).  He displays 4/5 strength with right knee flexion and extension. Based on the Guides to the Evaluation of Permanent Impairment (Fifth Edition) this equates to approximately a 25% loss of strength at his right knee.

4. Mr. Graziano displays decreased left knee range of motion with flexion (125 out of 135 degrees).  He displays 4/5 strength with left knee flexion and extension.  Based on the Guides to the Evaluation of Permanent Impairment (Fifth Edition) this equates to approximately a 25% loss of strength at his left knee.

5. Mr. Graziano could not perform his past work at Rent-A-Center given his individual injuries to his left wrist, right knee and left knee.  In addition, he could not perform his work at Rent-A-Center when combining all three of these injuries.

6. With respect to his left wrist, I would recommend the following restrictions for Mr. Graziano:  no repetitive lifting, carrying, pushing, pulling, gripping, pinching, elevated work, crawling, or left upper extremity coordination tasks.

With respect to his right knee, I would recommend the follow restrictions for Mr. Graziano:  no repetitive lifting, carrying, pushing, pulling, standing forward bending, standing trunk rotation, crawling, kneeling, crouching, squatting, walking, stair or step ladder climbing or balance.

With respect to his left knee, I would recommend the follow restrictions for Mr. Graziano:  no repetitive lifting, carrying, pushing, pulling, standing forward bending, standing trunk rotation, crawling, kneeling, crouching, squatting, walking, stair or step ladder climbing or balance.

7. Yes‑the combined effect of the restrictions for Mr. Graziano’s left wrist, right knee and left knee exceed the individual effects of the restrictions on each body part.  The combined effect is a decreased amount of weight/force and frequency for each of the restricted functions compared to the individual restrictions for each of these functions.

(Ex. 6, pp. 13-14)

On August 6, 2002, the claimant underwent an independent medical evaluation by Keith W. Riggins, M.D., at claimant’s attorney’s request.  Dr. Riggins opined:

IMPAIRMENT:  Impairment is rated utilizing Chapter 17 of the Fifth Edition of the AMA Guides to Evaluation of Permanent Impairment.

RIGHT KNEE:  In the absence of records of care provided in 1994/1995 by Dr. Sullivan, I am unable to determine whether or not a pre‑existing impairment of the right knee was present. 

Impairment relative to the surgical procedure accomplished on February 1, 2001, is determined utilizing Table 17-33.

Table 17-33 indicates that partial medial and lateral meniscectomies provides 10% impairment of the lower extremity.

(Ex. 8, p. 29)

Rent-A-Center paid claimant for a 10.4 percent permanent partial disability of the right leg. (Ex. 10, p. 35)

In his current employment claimant is earning $36,000.00 per year plus commissions in his current employment as a technical sales person for Hicklin Engineering.  He sells larger dynamometers.  He was told when he was hired that he could earn $70,000.00 per year in this job including his commissions.  Claimant’s job duties include answering phone calls and e-mails, checking on the status of orders, calling on customers, inspecting the customer’s facilities to determine if they are suitable for the dynamometer ordered and attending trade shows.  Claimant can physically handle this job. 

Claimant has diabetes, which is controlled with oral insulin.  Claimant is currently dieting to ease the pressure his weight places on his knees.  At this time, the claimant does not believe he could return to the work he did for Rent-A-Center because of the condition of his knees.  He currently experiences a burning sensation on the outside of his right knee from walking.  He cannot kneel on the ground for gardening.  He has trouble if he stays in the same position for too long.  He has trouble climbing ladders or going up or down stairs.  He cannot squat to lift. 

The jobs the claimant performed early in his career as a quality engineer and regulatory auditor required him to climb ladders and stairs and walk on uneven ground. 

The AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Table 17-33 provides a two percent permanent impairment rating for the lower extremity for partial menisectomy.  It is found that the claimant sustained a two percent permanent partial disability of the left lower extremity as a result of the 1996 injury to claimant’s left knee.

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the claimant is entitled to benefits from the Second Injury Fund of Iowa.

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, section 17-1.

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 355 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Industrial disability or loss of earning capacity is a concept that is quite similar to impairment of earning capacity, an element of damage in a tort case.  Impairment of physical capacity creates an inference of lessened earning capacity.  The basic element to be determined, however, is the reduction in value of the general earning capacity of the person, rather than the loss of wages or earnings in a specific occupation.  Post‑injury earnings create a presumption of earning capacity but are not synonymous with earning capacity.  The presumption may be rebutted by evidence showing the earnings to be an unreliable indicator.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); DeWall v. Prentice, 224 N.W.2d 428, 435 (Iowa 1974); Carradus v. Lange, 203 N.W.2d 565 (Iowa 1973); Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 516 (Iowa App. 1977) A.L.R.3d 143; Michael v. Harrison County, Thirty-fourth Biennial Report of the Industrial Commissioner 218 (1979); 2 Larson Workmen's Compensation Law, sections 57.21 and 57.31.

Claimant has proven a two percent permanent partial disability of the left lower extremity as a result of the 1996 injury to claimant’s left knee, thus establishing his prior loss.  The claimant has also proven that he sustained a ten percent permanent partial disability of the left lower extremity as a result of the 2001 work injury to claimant’s right knee.  The combined effects of these injuries are producing an industrial disability.  Although the claimant has not shown an actual earning loss and may actually be able to increase his earnings if he is successful in his current sales job, he has shown loss in earning capacity because he can no longer perform the engineering jobs or the Rent‑A‑Center job that he held earlier in his career. 

The claimant can no longer return to his job at Rent-A-Center and can no longer perform the physical requirements of the engineering jobs he has held earlier in his career.  The effects of these injuries are likely to have an impact upon his stamina in the job he now holds which requires him to make in-person sales calls and to examine a customer’s premises to determine if the site is ready for the dynamometer he has sold them.

Considering these and all other factors of industrial disability it is concluded that the claimant has sustained a 15 percent industrial disability entitling him to 75 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

The Fund is entitled to credit of 4.4 weeks for the prior loss and 22 weeks for the second injury leaving a net liability to the fund of 48.6 weeks at the stipulated rate of $405.86.

ORDER 

Therefore, it is ordered:

That the Second Injury Fund of Iowa shall pay claimant forty-eight point six (48.6) weeks of permanent partial disability at the weekly rate of four hundred five and 86/100 dollars ($405.86) commencing March 12, 2001.

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code Section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Signed and filed this _____24th______ day of May, 2004.

   ___________________________







      RON POHLMAN
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