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STATEMENT OF THE CASE

Claimant, Ray Lieber, has filed a petition arbitration and seeks workers' compensation benefits from Consolidated Freightways, employer and Constitution State Service Company, insurance carrier, defendants. 

The case was heard before deputy workers' compensation commissioner, Ron Pohlman, on July 1, 2002, in Des Moines, Iowa.  The evidence in the case consists of joint exhibits 1 through 10, defendants' exhibit 11 as well as the testimony of the claimant. 

ISSUES

1. The extent of claimant's entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u); and

2. The claimant's gross weekly wage and corresponding weekly rate. 

FINDINGS OF FACT

The undersigned having heard the testimony and considered all of the evidence received at hearing makes the following findings of fact:

The claimant at the time of the hearing was 61 years of age.  He quit school in the tenth grade and obtained a GED while in the army from 1962 to 1963.  He does not believe he has any transferable skills from his military training.  Before entering the military, the claimant worked in construction work.  After leaving the military, the claimant worked for Griffin Pipe for four years.  He then was employed for 16 months with the fire department in Council Bluffs.  He then went to work for the police department in Council Bluffs and served as a police officer for four years.  During this time he graduated from law enforcement academy.  The claimant then went to work for Janesville Auto Transport in September 1972.  This was the claimant's first work as a teamster, Local 554.  For the next eight years the claimant worked loading and unloading General Motors cars, which he picked up in Council Bluffs and hauled to the surrounding states.  Loading and unloading cars requires the claimant to climb up on the outside of the trailer to hook them down and pull on a ratchet to secure them.  In 1980 the claimant left this work. 

The claimant then went to work for P.I.E. from 1981 to 1982.  This is also a teamsters’ shop and the terminal was located in Omaha, Nebraska.  The claimant did not drive a truck for the P.I.E.  His job involved handling freight and a process called cross-dock loading.  This was very labor-intensive work because the claimant was breaking up large loads into smaller loads for delivery.  

In 1984 the claimant went to work full time for Consolidated Freightways.  For the first five to six years the claimant continued to perform the same type of job duties that he performed at  P.I.E. and did not drive.  In 1990 he became a "pedal driver" or city driver.  The claimant drove a single tractor with one trailer and followed a route to drop-off and pick-up shipments within the Council Bluffs area.  The claimant handled most of this freight by himself or using a two-wheeler.  For very heavy shipments the claimant would obtain the help of another driver who happened to be in the area of the delivery. 

In 1998 the claimant had an incident of back pain following a situation where he was blocking a forklift and he pulled his back out reaching to break a 2’ x 4’.  The claimant was on light duty from August 2 to August 15, 1998.  The claimant did not make a workers' compensation claim for this injury. 

In 2000 claimant sustained an injury, which is the subject of this claim.  He stepped out of his truck on the ground and felt a shooting pain up his left leg.  The claimant kept working thinking that the problem would resolve.  After six to eight weeks the pain had gotten worse and so he contacted his family doctor who gave him pain pills for a period of one month.  This did not resolve the problem.  In fact, the claimant got to the point where he could not sit for more than 10 minutes a time.  This interfered with the claimant's ability to be able to do his job. 

The claimant saw Behrouz Rassekh, M.D.,on May 19, 2000, for evaluation of pain and numbness in his left leg.  Dr. Rassekh reported that an MRI of the claimant's lumbar spine showed multiple disc disease from L3 to S1 with a suggestion of a lateral disc herniation at L5 on the left.  See Joint Exhibit 1 page 6.  The claimant was given the options of the conservative treatment or trial of a steroid.  The claimant underwent the injection but obtained no relief.  The claimant was on light duty from June 19 to June 20, 2000, but the pain returned.  (Jt. Ex. 1, p. 2)  On June 26, 2000, the claimant underwent the surgery for removal of the herniated disc.  (Jt. Ex. 3, p. 4) 

The surgery alleviated the pain and numbness of the claimant's leg.  The claimant's low back pain decreased.  The claimant is satisfied with the results of his surgery.  He does not plan to see any further doctors.  On September 18, 2000, Dr. Rassekh opined the claimant had reached maximum medical improvement and restricted him from lifting over 50 pounds and no long periods of driving which Dr. Rassekh defines as driving longer than three hours at one time.  He rated the claimant's impairment at eight percent of the whole body.  (Jt. Ex. 1, p. 11)  

The claimant went back to his supervisor to ask if he could go back to work with those restrictions.  His supervisor advised him that there were no openings with those restrictions.  The claimant was not offered light duty after his surgery.  He was not offered any other position with the employer after his surgery or offered any vocational rehabilitation.  The claimant acknowledges that he did not contact  the terminal manager to ask if there was light duty work that the claimant could do with his permanent restrictions.  The claimant has not made an effort to find work outside of the transportation industry.  The claimant has taken a retirement pension through the Teamsters.  As he understands the conditions of that pension, he is not able to accept other employment without jeopardizing that pension.  The claimant is happy in his retirement. 

The claimant's tax returns from 1995 through 2001 are in evidence.  In 1995 the claimant's total wages were $52,010.  In 1996 his total wages were $48,488.  In 1997 his total wages were $47,883.  In 1998 his total wages were $49,201.  In 1999 his total wages were $51,079.  In 2000 the claimant's total wages were $20,658. In 2001 the claimant did not have any wages attributable to his own earnings.  The claimant's wife also works and it is not known from this record how much of the wages reported (on line 7) on the tax returns is attributable to her earnings. 

The claimant does not believe that he could return to work as a pedal driver for Consolidated Freightways been.  He does not believe he can return to work at the docks for P.I.E. or Consolidated Freightways nor does he believe he could work at Griffin Pipe, the fire department, the police department, or with Janesville Auto Transport because of his medical condition. 

The claimant’s son is a professional baseball player by and pitches for the Chicago Cubs.  The claimant cannot go to games to watch his son any longer because of problems he has sitting at the games. 

The defendants arranged for a labor market survey report prepared concerning the claimant.  The claimant made contact for a number of these positions that are outlined in the joint exhibit six.  The position at Frito-Lay as a route driver would require the claimant to drive for eight hours, involve excessive bending and loading of trucks; none of which the claimant can do with his back restrictions.  The job at TSL, the claimant was advised, involved lifting 285 pounds and traveling within a 300-mile radius of Omaha, Nebraska.  The claimant cannot do this position with his restrictions.  The claimant contacted Werner Transport but got no answer.  The claimant contacted Canteen and was advised that he was not able to do that work.  Claimant contacted the metro area transit and was told they were not hiring. 

At defendants’ request, a vocational evaluation was conducted of the claimant by Ronald Schmidt, MS, CRC, rehabilitation consultant.  Mr. Schmidt concluded that the claimant is employable and has been employable since Dr. Rassekh released him with restrictions.  He concludes based upon his labor market survey that the claimant could perform work with a pay range of $25,000 to $30,000 per year.  The jobs that he cites in his evaluation are the jobs that are outlined in the preceding paragraph of these findings of fact. 

There is also an issue as to claimant's gross weekly wage.  The claimant's regular workweek was 40 hours.  Infrequently, the claimant would take a day off without pay.  The claimant's calculation of his gross weekly wage excludes weeks in which he worked less than 40 hours.  The defendants’ calculation includes all weeks except the week of February 26, 2000, in which the claimant only worked 14.04 hours.  It is found based upon the claimant's credible testimony that the claimant calculation and his gross weekly wage based upon at least 40-hour workweeks is correct and is accepted.  Based upon that calculation, which is found in joint exhibit nine, the claimant's gross weekly wage is $829.30 and his weekly rate is $508.92. 

REASONING AND CONCLUSIONS OF LAW

The first issue for determination in this case is the extent of the claimant's entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has sustained a significant permanent impairment as a result of his back injury.  He now has restrictions that preclude him from performing work that he has done in his career.  These facts represent a significant loss of earning capacity. 

The claimant's decision to take retirement was based upon the financial considerations that came about at the time he became aware he would not be able to perform the work he had previously performed.  The evidence in the record establishes that the claimant did not have any intention of retiring before his injury and subsequent surgery.  If it had not been for that injury and subsequent surgery, the claimant would have continued working for several more years. 

The claimant is an intelligent individual and is capable of retraining if he would wish to do so.  The claimant's motivation to do so is limited because of his retirement income and his concerns about losing that income if he violates the restrictions related to receipt of his pension from the Teamsters.  This issue works both ways on the question of the extent of claimant's industrial disability.  It is clear that the claimant would not have taken retirement if it not been for his injury and subsequent restrictions but it is also clear that the retirement is limiting the claimant's availability to the job market.  The claimant is a hard-working individual and likely would have worked to find new employment consistent with his physical abilities if the pension had not been available to him. 

Considering these factors and all factors of industrial disability, it is concluded that the claimant has sustained a 50 percent industrial loss entitling him to 250 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

The next issue in this file is the correct gross weekly wage for the claimant. 

The claimant credibly testified that his normal workweek was 40 hours.  The calculation of the claimant's weekly wage based upon the hourly minimum is accepted as correct.  Based upon that calculation, the claimant's gross weekly wage has been found to be $829.13 and his corresponding weekly rate for workers' compensation is $508.92. 

ORDER

THEREFORE IS ORDERED:

That defendants, Consolidated Freightways and Constitution State Service Company, shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits commencing September 21, 2000, at the weekly rate of five hundred eight and 92/100 dollars ($508.92). 

That accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1. 

That defendants pay the costs of this action. 

Signed and filed this ____19th____ day of July, 2002.

   ________________________







      RON POHLMAN
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