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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

FLOYD BUTTREY,
  :



  :                  File No. 5010918


Claimant,
  :



  :                       R E M A N D

vs.

  :



  :                     D E C I S I O N

SECOND INJURY FUND OF IOWA,
  :



  :               Head Note No.: 3202


Defendant.
  :

___________________________________________________________________


This case comes before the Iowa Division of Workers’ Compensation from an order of remand by the Iowa Court of Appeals filed on October 5, 2011.  The claimant, Floyd Buttery, initially sought benefits from the Second Injury Fund of Iowa arising out of an injury to his left hand and arm occurring on June 24, 1998.  Claimant later amended his pleadings and asserted his second qualifying injury was to his right upper extremity on June 24, 1998.  In an arbitration decision filed on July 14, 2009, claimant was denied benefits from the Fund as it was found that claimant was unable to prove by a preponderance of the evidence that he had sustained a permanent impairment to the right upper extremity arising out of the June 24, 1998 injury.  As noted in the arbitration decision, there were two conflicting expert opinions:  those of Dr. Koenig and Dr. Reagan.  The presiding deputy found that Dr. Reagan's reports and opinions carried more weight than the opinions of Dr. Koenig.  In an appeal decision filed on May 20, 2010, the undersigned affirmed the finding of the presiding deputy following a de novo review of the record.  It was concluded on appeal that the deputy correctly found that claimant did not prove by a preponderance of the evidence that he sustained a second qualifying loss as pled.  Claimant filed a petition for judicial review challenging the findings of the division.  The Iowa District Court in and for Polk County, in reviewing the final agency decision, filed a comprehensive decision in which it was found that the three bases given as to why Dr. Reagan's reports and opinions should be given more weight were based on incorrect facts.  Therefore, the district court concluded, there was not substantial evidence supporting the agency's decision.  The Iowa Court of Appeals affirmed the decision of the district court in its opinion filed on October 5, 2011. 
 
A review of the record reveals the following evidence as it pertains to claimant’s alleged second qualifying injury for Second Injury Fund purposes.  In January of 1998, claimant was diagnosed with carpal tunnel syndrome (nerve entrampement [sic]) on his left side.  (Exhibit 4)  On June 24, 1998, claimant fell while at work and stretched out his arm to brace himself.  He claimed to have injured his left wrist and arm but did not seek treatment immediately.  The wrist continued to hurt and by October, claimant was having pain with any kind of pressure.  (Ex. 3, page 12)  Claimant was eventually evaluated by Timothy Schurman, M.D., who performed surgery on February 11, 1999.  The records of Dr. Schurman are not part of the record but in Dr. Koenig's records, he identifies the surgery as consisting "of a schapholunate ligament repair and dorsal capsulodesis."  (Ex. 5, p. 23) 

 
On December 20, 1999, claimant was seen by Douglas S. Reagan, M.D., at Des Moines Orthopaedic Surgeons, P.C., complaining of stiffness, soreness, and decreased motion in the left hand.  On March 30, 2000, claimant returned for "follow up of painful hand and wrist, status post Blatt syndrome, with persistent degenerative arthritis of the STT joint and stiffness of the hand."  (Ex. 3, p. 15)  Claimant’s condition had not improved since the January 20, 2000 visit and without any treatment options that were approved by claimant, Dr. Reagan believed it was time to assess an impairment rating.  (Ex. 3, p. 15)  On May 24, 2000, Dr. Reagan determined claimant had a 19 percent impairment based on limited range of motion of the fingers, a 16 percent impairment based on loss of wrist motion, and 10 percent impairment based on mild grip weakness.  This combined impairment was converted from an upper extremity loss to a loss to the hand because the problems were primarily to the wrist and fingers.  (Ex. 3, p. 16)  The combined value of the loss assigned by Dr. Reagan was 43 percent of the hand.  

 
Claimant’s left arm pain was discounted as a second qualifying injury because the underlying arbitration decision deemed that the first injury was to the left upper extremity.  (Arbitration Decision, page 5)  The appeal decision addressed only whether claimant sustained a qualifying injury to the right upper extremity given that the first injury was established as stipulated to be to the left side.  Pursuant to the statute, a second injury to the same member would not be a qualifying injury.  Iowa Code section 85.64.  

 
The issue for resolution on order of remand is whether claimant sustained injury to the right upper extremity in 1998 and whether that injury resulted in a permanent impairment. The district court instructed that, if on remand, the Commissioner still believes Dr. Reagan’s opinion should be accepted over Dr. Koenig’s opinion that different and additional reasons for such determination will need to be given in support of that determination.  
 
As it relates to Dr. Reagan’s opinions, following the left hand impairment rating there were questions raised as to whether claimant sustained a right upper extremity injury.  On March 28, 2002, Dr. Reagan wrote, "Mr. Buttrey does have a significant underlying condition of actually having had previous carpal tunnel syndrome on the right side.  Mr. Buttrey apparently uses his right hand much more than he did before.  Because of the apparent increase in use of the right hand because of his inability to use the left hand, I feel that he probably has had an aggravation of his right hand."  (Ex. 3, p. 19)  A subsequent letter on the issue of right sided impairment was issued by Dr. Reagan on July 29, 2005, wherein he opined that the prolonged conduction velocities on the right side without symptoms cannot justify a carpal tunnel diagnosis.  (Ex. 3, p. 20)  Dr. Reagan refused to provide an impairment rating or restrictions because he concluded that claimant did not have carpal tunnel syndrome.  

 
In 2001, claimant was seen for the independent medical examination with William C. Koenig, M.D.  (Ex. 5, p. 23)  Claimant reported that he had pain with use on the right side and constant pain in the left wrist.  (Ex. 5, p. 24)  The nerve conduction studies revealed active bilateral carpal tunnel syndrome and mild cubital tunnel syndrome on the left.  (Ex. 5, p. 25)  For the left side, Dr. Koenig assigned a 35 percent upper extremity impairment and justified the lowered rating from Dr. Reagan because of Dr. Koenig's option that claimant has had slight improvements in range of motion.  (Ex. 5, p. 26)  Dr. Koenig did not provide an impairment rating for the right side despite opining that any right carpal tunnel syndrome was due to overuse because of an injury to the left wrist sustained in 1998.  Not until a prompt from claimant’s attorney, on August 23, 2001, did Dr. Koenig opine in writing that claimant had a 10 percent right upper extremity impairment rating due to the active right carpal tunnel diagnosis.  (Ex. 5, p. 29) 

 
In 2009, Dr. Koenig did new EMG tests of claimant’s upper extremities.  He found that the bilateral carpal tunnel syndrome and the mild left cubital tunnel syndrome were slightly worse than in 2001.  (Ex. 5, p. 30)  On March 30, 2009, Dr. Koenig wrote that claimant had continuing symptoms related to his right carpal tunnel syndrome which manifested itself in discomfort and cold intolerance.  (Ex. 5, p. 35)  He further agreed that the right carpal tunnel syndrome relates to the left wrist injury of 1998.  (Ex. 5, p. 35) 

 
Claimant was first diagnosed with right carpal tunnel syndrome in 1990.  (Ex. A, p. 13)  Paul K. Ho, M.D., assigned a seven percent impairment of the right hand due to reduced finger motion.  (Ex. A, p. 13)  Claimant was using his hand fully as of April 9, 1990.  Dr. Neff assigned three percent impairment to his right upper extremity based on range of motion and strength measurements. (Ex. A, p. 22; Ex. F, p. 48)  Thereafter, on September 28, 1994, Dr. Neff retracted his three percent impairment rating after claimant was seen by Dr. Riggins.  (Ex. A, p. 25)  Instead, based on claimant's new lack of symptoms, Dr. Neff opined claimant had "0% impairment to his right upper extremity as a result of carpal tunnel syndrome, cubital tunnel syndrome, and radial tunnel syndrome, and their surgical treatment."  (Ex. 5, p. 22)  Claimant asserted that a 1989 injury left him impaired on his right hand.  (Ex. B, p. 38)  

 
Dr. Neff's opinions from claimant’s medical history are varying, like that of Dr. Reagan's.  Dr. Neff initially assigned a three percent impairment rating and then changed his mind based on another doctor's assessment of the left upper extremity.  Dr. Reagan did not assign an impairment rating but did agree, initially, that claimant suffered a carpal tunnel syndrome injury to the right side and then subsequently changed his opinion based upon reports of no symptomology.  
 
Dr. Reagan and Dr. Koenig both agree that claimant’s EMG testing evinces some carpal tunnel syndrome on the right after 1998.  (Ex. 3, p. 19)  However, Dr. Reagan noted that a diagnosis of carpal tunnel syndrome cannot be awarded if no symptoms are present.  (Ex. 3, p. 20)  In 2001, when Dr. Koenig first examined claimant, his primary symptoms appeared to be confined to periodic feeling in his fingers akin to being "smashed in a car door" and fatigue in his right arm.  (Ex. 5, p. 24)  Tinel's signs were positive over the median nerve at the right wrist but negative at the ulnar nerve at the elbow and the wrist.  (Ex. 5, p. 25)  Dr. Koenig was unsure whether claimant was suffering recurrent carpal tunnel syndrome or an incomplete surgical release.  (Ex. 5, p. 27)  Dr. Koenig then stated that the only way to be absolutely certain that there is not any impairment due to an incomplete release would be nerve conduction studies.  (Ex. 5, p. 29) It does not appear those studies were done until 2009.  In 2009, Dr. Koenig determined that the causal origin of the right carpal tunnel syndromes relates to the left wrist injury of 1998.  (Ex. 5, p. 35) 

 
Dr. Koenig's opinions in 2009 are based on the nerve conduction studies performed in 2009 and an examination of the right side in 2001.  (Ex. 5, p. 35)  However, the 2001 examination revealed only that claimant had some periodic feeling of discomfort in the right hand and fatigue in the right arm.  The lay testimony of claimant does not support a finding of extensive right sided symptoms either.  In claimant’s deposition, claimant stated that he noticed no particular problems with the right hand, despite what he doctors reported.  (Ex. H, pp. 63, 72)  Claimant further affirmed that it is still the case when he testified on February 16, 2005:

Q:  And those were tests that Dr. Koenig did at the time of that evaluation? That's what you're talking about?

A:  I think so.

Q:  Okay. But you yourself didn't notice any--

A:  No.

Q -- particular problems?

A:  No, sir.

Q:  Okay.  And that's still the case today with regard to your right hand and arm?

A:  That's the way I feel, yes, sir.

Q:  Okay.  Are you still employed with Iowa Recycling Systems?

A:  Yes, I am.

Q:  Has your job changed at all since you started there, your job position or duties or anything?

A:  No, sir.  
(Ex. H, p. 72)  Claimant went on to confirm that he had no symptoms in his right hand or arm:
Q:  And even -- you know, you mentioned one of the ways you compensated is by using your right hand more.  Even with using your right hand more, you personally don't notice any pain or symptoms at all on your right side, your right hand, right arm, right wrist?

A: No sir.
(Ex. H, p. 76)

 
Claimant cuts hay, rakes it, and bales it.  He continued to work the land by planting and rotating crops.  He handles small tools on his farm in order to keep the machinery in good repair.  He drives a tractor to bale his hay, clear his crops, and plow the fields.  He returned to work after 1998 and continued to do the same job without restrictions.  When asked in 2005 whether he could continue to work, claimant replied in the positive.  (Ex. H, p. 77)  Claimant’s testimony in his deposition, at hearing, and within his reported symptomatology to Dr. Koenig supports Dr. Reagan's findings of no permanent injury to claimant’s right upper extremity.  It is therefore concluded that claimant has failed to prove by a preponderance of the evidence that he sustained a permanent impairment to his right upper extremity and has therefore failed to prove a second qualifying injury for purposes of the Second Injury Fund.    

ORDER

IT IS THEREFORE ORDERED ON REMAND that:

 
Claimant has failed to prove a second qualifying injury for purposes of the Second Injury Fund of Iowa and therefore his claim against the Fund is DENIED.
Signed and filed this ___24th ________ day of July, 2012.
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