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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

AURELIA OTERO,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5031088
WELLS’ DAIRY, INC.,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

SPECIALTY RISK SERVICES,
  :



  :


Insurance Carrier,
  :                  HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 17A and 85.  The expedited procedure of rule 876 IAC 4.48, the “alternate medical care” rule, is requested by claimant Aurelia Otero.
Claimant filed a petition on June 11, 2010.  She alleged at paragraph 5 of her petition:

Reason for dissatisfaction and relief sought:  Treatment is OK.  Employer refuses to provide an interpreter.


Defendants filed an answer June 14, 2010.  Defendants admitted the occurrence of a work injury on March 14, 2006.

The alternative medical care claim came on for hearing on June 23, 2010.  The proceedings were recorded digitally, and constitute the official record of the hearing.  By an order filed April 30, 2007 by the workers’ compensation commissioner, this decision is designated final agency action.  Any appeal would be by petition for judicial review under Iowa Code section 17A.19.


The parties offered exhibits.  Claimant’s Exhibit 1 was offered and admitted as evidence.  Defendants’ exhibits A-J were also offered and admitted as evidence.

Claimant filed a brief, totaling 3 pages, on June 21, 2010.  Defendants did not file a brief.


The claimant called no witnesses.  Julie Foley testified for the defendants.  Ms. Foley is a registered nurse and case manager for claimant’s workers’ compensation claim.
ISSUES

The sole issue presented for resolution is whether claimant is entitled to alternate medical care in the form of having an interpreter provided at each medical appointment. 
FINDINGS OF FACT 


The undersigned having considered all of the testimony and evidence in the record finds:


Defendants have accepted liability for an injury sustained by claimant on March 14, 2006.  Defendants have provided and claimant has accepted medical treatment for the injury.  The dispute in this case arose when claimant requested the presence of an interpreter at her medical appointments and defendants refused to provide one, stating that an interpreter was not necessary under the circumstances of this case.  

CONCLUSIONS OF LAW

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

The record in this case provides insufficient evidentiary basis upon which claimant’s petition for alternate medical care can be granted.  Claimant’s sole exhibit details charges incurred by her counsel in the course of representation and includes reference to translation services (Exhibit 1).  This alone does not establish that claimant does not speak English adequately.  The claimant did not testify, nor did anyone testify on her behalf to support the assertion that she does not speak English and requires the use of an interpreter.  On cross-examination of Ms. Foley, it was elicited that claimant’s employer has a supervisor translate for claimant.  However, it is unclear the extent and overall necessity of providing such services or whether the employer agreed to do so because of a request from claimant’s counsel.  The only other support for this claim came in the form of counsel’s assertion, in both oral argument and brief, that claimant is a Spanish-speaker and only understands some English words.  This information alone is simply insufficient to meet claimant’s burden.  
ORDER

THEREFORE, IT IS ORDERED:
Claimant’s petition for alternate medical care is denied.

Signed and filed this ____25th_____ day of June, 2010.

   ________________________





                     ERICA J. ELLIOTT





      DEPUTY WORKERS’ COMPENSATION






            COMMISSIONER
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