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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

TIMOTHY A. HADLEY,
  :          



  :        File No. 5007194


Claimant,
  :            



  :    A R B I T R A T I O N

vs.

  :          



  :        D E C I S I O N

SECOND INJURY FUND OF IOWA,
  :             



  :        


Defendant
  :                                  HEAD NOTE NO:  3200



  :      

______________________________________________________________________

STATEMENT OF THE CASE 


Timothy A. Hadley filed a petition seeking workers' compensation benefits from the Second Injury Fund of Iowa.  The case was heard and fully submitted in Sioux City, Iowa on July 26, 2005.  The evidence in the case consists of the testimony of claimant as well as claimant’s exhibits 1 through 9 and Second Injury Fund of Iowa exhibit AA.  Official notice was taken of appeal decisions under file numbers 5003174 and 5003175.  


The issues involved in the case are whether claimant meets the requirements of being entitled to benefits from the Second Injury Fund of Iowa, specifically whether claimant’s injuries combine to create industrial disability and if so, whether the industrial disability exceeds the credit to be given to the Second Injury Fund of Iowa.  


It was stipulated that claimant sustained an injury to his left lower extremity on January 22, 2001 amounting to 19 percent, which arose out of and in the course of his employment with Coilcraft, Inc.  It is also stipulated this injury is the cause of permanent disability.  It was stipulated based on claimant’s gross earnings per week, his marital status and allowed exemptions that the correct weekly rate of compensation on this claim is $243.57.  Parties also stipulated that if benefits are awarded against the Second Injury Fund of Iowa, they will commence 32.5 weeks after May 5, 2005.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:


Timothy Hadley was 40 years old at the time of the hearing.  Claimant left school after completing the 10th grade and entered the United States Army.  While in the Army, claimant received his GED in 1980.  Unfortunately the company which administered the GED had its records destroyed by fire, which requires claimant to retake his GED. 


Claimant received training in diesel technology and received an associate degree in that course in 1992.  


Claimant’s employment has involved him working in building construction, working as a meat cutter and being a diesel mechanic.  These jobs all involved heavy physical labor of lifting, bending, twisting, kneeling and stooping.  At Coilcraft, Inc., claimant performed fine manipulation with his hands and also used Allen wrenches and scissors.  Claimant is right-hand dominant to write but is ambidextrous in other activities.  


On March 8, 2000, claimant lacerated his left hand, cutting it on a piece of sheet metal at his then employer.  The wound was sutured by a certified nurse practitioner.  Claimant’s wound began draining and he was then seen by Robert E. VanDemark, Jr., M.D., on March 20, 2000.  Dr. VanDemark noted that the laceration claimant received was over the MCP joint level of the left little finger.  (Exhibit 7, page 1)  Dr. VanDemark started claimant on a physical therapy program at that time.  Dr. VanDemark on March 6, 2001 offered an impairment rating pertaining to this injury finding range of motion deficits in claimant’s ring and small fingers of his left hand and opining a 10 percent impairment for both those fingers as well as claimant’s hand.  (Ex. 7, p. 4)  Dr. VanDemark also indicated claimant had impairment due to his left wrist, however, claimant acknowledged that he did not have any problems with his left wrist at the time that he saw Dr. VanDemark.  Claimant noted on a drawing, made part of the record as Exhibit 9, the placement of the laceration on his left hand which began on the MCP joint of the fourth finger through the fifth finger.  Observing the laceration at the hearing, the undersigned confirmed that the location of the laceration is as drawn on Exhibit 9.  


Claimant injured his left knee while working at Coilcraft, Inc. on January 22, 2001.  Claimant was eventually referred for treatment of his left knee by David Hoversten, M.D.  Dr. Hoversten initially aspirated claimant’s left knee and injected it.  (Ex. 4, p. 2)  After an MRI was performed of claimant’s left knee, Dr. Hoversten performed arthroscopic surgery on claimant’s left knee in April 2001.  (Ex. 4, p. 4)  Claimant then had complications of persistent synovial drainage, which prompted Dr. Hoversten to perform another surgical repair on May 23, 2001.  (Ex. 4, p. 5)  Unfortunately claimant’s surgical wound did not heal properly which prompted Dr. Hoversten to perform additional surgery in August 2001.  (Ex. 4, p. 8)


On April 17, 2002, Dr. Hoversten placed claimant at maximum medical improvement and returned claimant to work but claimant was to avoid kneeling on the left knee and avoid stairs and ladders as much as possible.  (Ex. 4, p. 13)  Claimant returned to Dr. Hoversten on October 23, 2002 for swelling of his knee as well as effusion.  Dr. Hoversten at that point stated that claimant would no longer be able to do the heavy labor he used to do and that some type of retraining may be in order.  (Ex. 4, p. 14)  


Dr. Hoversten aspirated claimant’s left knee on February 14, 2003 based on a flare-up of symptoms claimant had had and also injected claimant’s left knee with cortisone.  (Ex. 4, p. 15)  Dr. Hoversten performed additional surgery in August 2004 involving the shaving of the patella and also performing a lateral retinacular release.  (Ex. 4, p. 20)


On May 5, 2005, Dr. Hoversten opined that due to patellar subluxation, reduced strength of the left leg quadriceps and patellar grinding, grating and instability that claimant had a combined 19 percent permanent partial functional impairment of his left lower extremity.  Dr. Hoversten indicated claimant should do no work involving stairs, ladders or prolonged kneeling on a permanent basis.  (Ex. 4, p. 22) 


Claimant has applied for Social Security Disability, however, he was denied those benefits on September 13, 2002.  Claimant indicated on his application for these benefits that he was disabled due to his left knee.  (Ex. AA, p. 1) 


As part of that evaluation claimant underwent a functional capacity evaluation, which was done by a physician reviewing claimant’s medical records.  Claimant was not physically examined by this physician.  The physician indicated claimant had the ability to lift 50 pounds occasionally and 25 pounds frequently and that claimant could stand or walk with normal breaks six hours out of an eight‑hour workday.  The physician stated claimant could do occasional kneeling and do unlimited pushing and pulling.  There were no manipulative limitations established.  (Ex. AA, pp. 11 through 13) 


Claimant testified after being laid off by Coilcraft, Inc. he became a route driver working in this job for approximately seven months.  He found that having to get in and out of the delivery truck frequently during the day bothered his left knee to the point that he had to discontinue this work.  Thereafter claimant worked for another employer for seven to eight months in 2004 as a shipping and receiving supervisor.  Claimant indicated that this was not strenuous work and that he was able to sit and stand as needed.  He lost this employment as a result of the company going bankrupt.  


Claimant has applied for work since being released from his last surgery.  He indicated that he applied at a furniture store in a shipping and receiving job but determined that the physical work of loading and unloading trucks would be something his left knee could not handle.  He also applied at John Morrell in the maintenance department but was informed he could not be hired due to the permanent disability rating on a limb.  Claimant also applied for work at another place of business and was not hired there as a result of the condition of his knee. 


Claimant testified that due to the condition of his knee, he cannot do auto mechanic work or roofing work that he has done in the past.  


As it relates to his left hand, claimant states that he has had continuing problems of loss of strength in the hand and also with his grip.  


Claimant testified that hopes to, after re‑taking the GED, go back to school to take courses involving computers, which he desires to do during the fall of 2005.

REASONING AND CONCLUSIONS OF LAW 


The first issue to be determined in this case is whether or not the Second Injury Fund of Iowa has liability on this claim.  

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, section 17-1.

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).


The Fund’s initial contention in this case is that claimant has not sustained a loss to his hand involving the first injury.  Instead the Fund contends that claimant’s injury is to his fingers.  However, the laceration of claimant’s left hand was across the metacarpal phalangeal joint of the fourth and fifth fingers on his left hand.  It has been held that if the injury is in that location, that the injury is to the hand.  Vogel v. Second Injury Fund (of Iowa), File No. 925720 (App. April 30, 1993).  Therefore, it is concluded claimant has established a qualifying first loss.  


The Fund next contends that the combination of these two losses combined does not create industrial disability.  However, claimant has been assigned impairment ratings as it relates to his left hand and also as it relates to his left lower extremity.  Claimant has also been provided permanent work restrictions as it relates to his left lower extremity and although claimant has indicated that he was able to perform work with his left hand, claimant still has residual loss of grip and strength in that hand.  It is, therefore, concluded that claimant does have the combination of two scheduled member injuries, which will allow for an evaluation of claimant’s industrial disability. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


Claimant is 40 years old at the time of the hearing.  Although claimant did initially receive a GED, those records have unfortunately been destroyed and claimant is going to have to re-take the tests in order to receive a GED.  The vast majority of claimant’s past employment has involved heavy physical labor requiring lifting, bending, twisting as well as kneeling and stooping.  Claimant now has significant problems with his left lower extremity, which will preclude him from doing those types of jobs.  Claimant has attempted to work in the job of a delivery driver, which he found he could not perform due to the problems he had with his left leg.  Claimant has been denied employment by prospective employers on the basis of his left knee problem.  


After considering all of these factors, the undersigned concludes claimant has established a 50 percent industrial disability.  


The Second Injury Fund (of Iowa) is entitled to a credit as provided by Iowa Code section 85.64.  Dr. VanDemark opined claimant to have a 10 percent impairment of his left hand.  Pursuant to Iowa Code section 85.34(2)(l), a hand is compensated up to 190 weeks and when multiplied by 10 percent, equals 19 weeks.  Dr. Hoversten has opined claimant to have a 19 percent impairment of his left lower extremity.  The left lower extremity is compensated up to 220 weeks pursuant to Iowa Code section 85.34(2)(o); 19 percent times this number of weeks equals 41.8 percent.  As a result the Second Injury Fund of Iowa will be given a credit of 60.8 weeks.  A 50 percent industrial disability is equal to 250 weeks.  Therefore, the Second Injury Fund of Iowa liability is 189.2 weeks.  The parties have stipulated that these benefits will commence 35.2 weeks after May 5, 2005.

ORDER 


THEREFORE, IT IS ORDERED: 


That the Second Injury Fund of Iowa shall pay claimant one hundred eighty-nine point two (189.2) weeks of permanent partial disability benefits at the weekly rate of two hundred forty-three and 57/100 dollars ($243.57) to commence thirty-five point two (35.2) weeks after May 5, 2005.  


That interest shall accrue as of the date of this decision.  


That defendant, Second Injury Fund of Iowa shall pay the costs of this action pursuant to rule 876 IAC 4.33.  

Signed and filed this _____18th______ day of August, 2005.

   ________________________







 STEVEN C. BEASLEY






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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