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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

YVONNE NEBEL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :          File No. 1106161

UNITED PARCEL SERVICE,
  :



  :     ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE


This is a proceeding in arbitration brought by Yvonne Nebel, claimant, against United Parcel Service (UPS), employer, and Liberty Mutual, insurance carrier, defendants, for workers' compensation benefits as a result of an alleged injury on March 2, 1995.  On February 10, 2000, a hearing was held on claimant's petition and the matter was considered fully submitted at the close of this hearing.


The parties have submitted a hearing report of contested issues and stipulations which was approved and accepted as a part of the record of this case at the time of hearing.  The oral testimony and written exhibits received during the hearing are set forth in the hearing transcript.  



According to the hearing report, the parties have stipulated to the following matters:

1. An employee-employer relationship existed between claimant and UPS at the time of the alleged injury.

2. On March 2, 1995, claimant received an injury arising out of and in the course of employment with UPS.

3. Claimant is seeking temporary total or healing period benefits from January 30, 1996, through February 22, 1996, and defendants agree that she was off work during this period of time. 

4. If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

5. If permanent partial disability benefits are awarded, they shall begin as of February 23, 1996.

6. At the time of the alleged injury, claimant's gross rate of weekly compensation was $408.91.  Also, at that time, she was married and entitled to two exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $265.74 according to the workers’ compensation commissioner’s published rate booklet for this injury.

7. Medical benefits are not in dispute. 

ISSUES


The parties submitted the following issues for determination in this proceeding:

1. Whether the claimant's injury resulted in any permanent disability.

2. The extent of claimant's entitlement to disability benefits, both temporary and permanent.

FINDINGS OF FACT


Having heard the testimony and considered all of the evidence, the deputy workers' compensation commissioner finds as follows:


Claimant works for UPS.  She began her employment with UPS in 1981 loading and unloading semis and continues her employment with UPS today, as a pre-loader, taking packages from conveyer and loading the delivery trucks. 


On or about March 2, 1995, claimant injured her low back while repetitively lifting packages for loading into delivery trucks.


As a result of the injury of March 2, 1995, claimant was absent from her job at UPS for two periods in 1995, for which benefits have been paid.  The claimant was also absent from work from January 29, 1996, to February 22, 1996, upon the advice of her physicians following a sneeze at home that exacerbated her back pain.


Following the injury, the claimant followed a conservative course of medical treatment including diagnostic testing, epidural injections, physical therapy and work hardening.  Through testing it was determined that the claimant has a herniated disc at L4-5.  No physician suggested surgical intervention and no surgery was performed.


Peggy Mulderig, M.D., the claimant's primary physician, released claimant to return to work without restrictions on or about October 19, 1995.  The claimant then had an exacerbation of her back pain on January 18, 1996, but did not miss work as a result.  However, the claimant sneezed while at home on January 29, 1996, with an acute onset of low back pain resulting in Dr. Mulderig taking the claimant off work until February 22, 1996.  It is unknown whether the sneezing incident caused a new injury or simply an aggravation of her March 2, 1995, injury.  No testing was done after the sneezing incident to make any medical determination.  


The claimant was released without restrictions on February 22, 1996, and has worked without permanent restrictions since that date.  In fact Dr. Mulderig opined that the claimant had no permanent functional impairment or restrictions.  David Field, M.D., orthopedic surgeon, evaluated the claimant's condition in May 1995, and June 4, 1996.  Dr. Field opined that the claimant had reached maximum medical improvement and that she has a 5 percent permanent impairment based on the disc herniation.   


Claimant's medical condition before the work injury was good and she had no functional impairments or ascertainable disabilities.  Claimant was able to fully perform physical tasks involving heavy lifting; repetitive lifting, bending, twisting and stooping; and, prolonged standing and sitting.  Since the injury the claimant does not believe that she could perform her prior loading/unloading semi job.  No formal restrictions are in place.  Claimant is 48 years of age, and married.  Claimant has a high school education.  Claimant's past employment consists of factory labor, forklift driver, and nurse's aide.   


From examination of all of the factors of industrial disability, it is found that the work injury of March 2, 1995, was a cause of a 5 percent industrial disability.  

CONCLUSIONS OF LAW


Generally, a claim of permanent disability invokes an initial determination of whether the work injury was a cause of permanent physical impairment or permanent limitation in work activity.  The question of causal connection is

 essentially within the domain of expert medical opinion.  Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960).  The opinion of experts need not be couched in definite, positive or unequivocal language and the expert opinion may be accepted or rejected, in whole or in part, by the trier of fact. Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974).  The weight to be given to such an opinion is for the finder of fact to determine from the completeness of the premise given the expert or other surrounding circumstances.  Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).    


Furthermore, if the available expert testimony is insufficient alone to support a finding of causal connection, such testimony may be coupled with non-expert testimony to show causation and be sufficient to sustain an award.  Giere v. Aase Haugen Homes, Inc., 259 Iowa 1065, 146 N.W.2d 911 (1966).  Such evidence does not, however, compel an award as a matter of law.  Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (1974).  To establish compensability, the injury need only be a significant factor, not be the only factor causing the claimed disability.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  In the case of a preexisting condition, an employee is not entitled to recover for the results of a preexisting injury or disease but can recover for an aggravation thereof which resulted in the disability found to exist.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963).


As stipulated in this case, the impairment involves a nonscheduled body member, and therefore we must measure claimant’s industrial disability.  The extent of any industrial disability is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury and presently; the situs of the injury, its severity and the length of healing period; the work experience of the employee prior to the injury, after the injury and potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. I, No. 3 Iowa Industrial Comm'r Decisions 654, 658 (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 

A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Michael v. Harrison County, Thirty-Fourth Biennial Rep., Iowa Industrial Comm'r, 218 (App. January 30, 1979); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991) held that continued employment with no loss of earnings is significant evidence that should not be overlooked in measuring loss of earning capacity.  Loss of potential employment is also a factor to consider in assessing industrial disability.  Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994).


Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995).  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).   However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).


In this case, the claimant had an injury that was not considered disabling by her treating doctor.  However, an evaluating physician believed that the claimant has suffered a 5 percent functional impairment.  Neither physician imposed any permanent restrictions and the claimant's condition has apparently stabilized.  The claimant has continued in her employment without significant difficulty although she may not be able to handle quite the heavy work that she has in the past.  Based on the foregoing and all the factors of disability on which evidence was presented, it was found that claimant suffered a 5 percent industrial disability as a result of the work injury.  Such a finding entitles claimant to 25 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u) which is 5 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 


 Claimant's entitlement to permanent partial disability also entitles her to weekly benefits for healing period under Iowa Code section 85.34 for her absence from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work she was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  The claimant has been paid for two periods of temporary disability and requests benefits for the three weeks of missed time after the sneezing incident of January 29, 1996.  The sneeze occurred at home and was not related to work activities.  Claimant's treating physician was uncertain as to whether the sneeze caused an aggravation or new injury.  However, the claimant was off work for only three weeks and was then returned to work without further restrictions or treatment recommendations.  The weight of evidence supports that the sneezing incident resulted in a temporary aggravation of the claimant's work related condition.  Therefore the claimant's period of temporary disability from January 29, 1996, through February 22, 1996 is compensable. 

ORDER

1. Defendants shall pay to claimant twenty-five (25) weeks of permanent partial disability benefits at a rate of two hundred sixty-five and 74/100 dollars ($265.74) per week from February 23, 1996.

2. Defendants shall pay to claimant additional temporary total disability/healing period benefits from January 30, 1996, through February 22, 1996, at the rate of two hundred sixty-five and 74/100 dollars ($265.74) per week.

3. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.

4. Defendants shall receive credit for previous payments of benefits under a non-occupational group insurance plan, if applicable and appropriate under Iowa Code section 85.38(2), less any tax deductions from those payments.

5. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

6. Defendants shall pay the costs of this action pursuant to Rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

7. Defendants shall file activity reports on the payment of this award as requested by this agency pursuant to Rule 876 IAC 3.1.

Signed and filed this __________ day of March, 2000.











____________________________________







            KENT D. ENWRIGHT






DEPUTY WORKERS' COMPENSATION 

              COMMISSIONER
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