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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JEROME BANNISTER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5022351

BSA REALTY MANAGMENT,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ST. PAUL TRAVELERS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :            Head Note Nos.:  2500, 2501, 2505

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jerome Bannister, filed a petition for medical benefits from BSA Realty Management, employer, and St. Paul Travelers, insurance carrier, as defendants.  This matter came on for hearing before deputy workers’ compensation commissioner Erica J. Elliott, on July 16, 2010 in Des Moines, Iowa.  The record consists of joint exhibits A through J, the testimony of the claimant, and post-hearing briefs, the matter being fully submitted on July 30, 2010.

ISSUES

1. Whether claimant’s current medical complaints are related to the stipulated, March 6, 2007, work-related injury or pre-existing chronic arthritis.

2. Whether claimant is entitled to medical care in the form of referral to Dr. Ken Yamaguchi and any care he may recommend; including, but not limited to, right shoulder replacement surgery.   

The stipulations of the parties in the hearing report are incorporated by reference in this decision.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

The claimant was 52 years of age at the time of hearing.  On March 6, 2007, claimant sustained an injury to his right shoulder chipping ice while in the employ of defendant BSA Realty Management (BSA) as the manager of a storage facility.  Claimant’s medical history is positive for degenerative arthritis.  Claimant has required bilateral knee replacement and suffered from chronic low back and neck pain.  Claimant reports two prior workers’ compensation claims for his left knee and back from a 2002 injury, which resulted in an award of permanent disability benefits.  When claimant began at BSA, he was receiving Social Security Disability benefits related to his arthritic conditions.  Claimant testified that at the time of his hire, he was unsure if he would be able to do the work required.  He began as a part-time employee and eventually became a full-time facility manager, responsible for primarily office duties.  (Claimant’s testimony)    

Throughout the course of the proceeding, claimant’s testimony was consistent, his demeanor was good, and his body position and eye contact were indicative of a truthful witness.  Claimant is found credible.
On March 5, 2007, claimant presented to Thaddeus Ray, D.O., complaining of right shoulder pain.  Claimant had previously been treated for back pain approximately two months prior and was treated with an epidural steroid injection.  Dr. Ray noted claimant suffered from lumbar spinal stenosis and spondylosis to be treated with physical therapy and potentially additional steroid injections.  With regard to his shoulder pain, claimant was advised to follow-up with his primary care physician and was provided the names of shoulder specialists.  (Exhibit A, page 2)

Claimant was again seen for shoulder pain on March 14, 2007 by Jeffrey Brady, D.O.  Dr. Brady noted claimant suffered from severe shoulder pain, which was getting worse.  Dr. Brady noted claimant did well on a Medrol Dosepak, but after chopping ice claimant’s shoulder became “quite painful again.”  In addition to shoulder pain, Dr. Brady noted some numbness and tingling extending down claimant’s arm from his shoulder.  Dr. Brady provided claimant Percocet for pain and noted claimant had an appointment set with Scott Meyer, M.D. in orthopedics for right shoulder evaluation, and suggested claimant’s neck should also be evaluated at that time.  (Ex. B, p. 3)  Dr. Brady’s exam sheet notes complaints with both his left and right shoulders.  (Ex. B, p. 4) 

Claimant testified that he had seen Dr. Brady for shoulder pain prior to the March 6, 2007 injury.  Claimant attributed his prior visits to working out with a personal trainer in an attempt to lose weight.  He stated he had been suffering from problems in his arm and shoulder, but the pain after the work injury was of a different kind, namely that pain was now in the top and joint of his shoulder.  Claimant also testified that prior to the work injury, he had suffered with pain for a few weeks, but after the injury, the pain became constant.  Claimant indicated that the pain complaints he felt after the injury were not comparable to the issues he had prior to the injury.  (Claimant’s testimony)    

On March 21, 2007, claimant presented to Dr. Meyer for orthopedic evaluation.  The history as related by Dr. Meyer indicated claimant’s shoulder complaints had begun approximately four weeks prior, with claimant suffering from a “little bit” of achiness.  This achiness was treated by Dr. Brady with a Medrol Dosepak.  Claimant indicated that two or three days into the dosepak, he was chipping ice and noticed achiness in his shoulder which progressed into very severe pain later in the day.  Claimant denied pops or snaps in his shoulder and also denied any previous problems with his shoulder.  Dr. Meyer noted claimant’s x-rays indicated some AC joint degenerative joint disease and type II-III acromion.  He also noted the possibility of some mild glenohumeral degenerative joint disease.  Dr. Meyer indicated claimant’s complaints were most consistent with shoulder impingement syndrome, with the possibility of an underlying rotator cuff tear.  Dr. Meyer performed a corticosteroid injection to treat claimant’s pain, made a referral for physical therapy, and returned claimant to work with temporary restrictions of five-pound maximum lift, and avoidance of repetitive work above shoulder level and overhead reach.  (Ex. C, pp. 5, 7-8)

On April 10, 2007, Dr. Meyer placed claimant on permanent restrictions of sedentary work with a 25-pound lift, and avoidance of repetitive twisting, stooping, bending, climbing, kneeling, squatting, and lifting.  (Ex. C, p. 9) 

At Dr. Meyer’s request, an MRI of claimant’s right shoulder was performed on April 26, 2007 at Mercy Medical Center.  Kraig Kirkpatrick, M.D., read the MRI and noted the following impressions:

1. Findings consistent with a SLAP tear.

2. Moderate rotator cuff tendinopathy and partial thickness tearing.  A full thickness rotator cuff tear is not present.  There is no associated muscle belly atrophy.

3. AC joint osteoarthritis with inferior osteophytes and a type III acromion these changes may contribute to clinical impingement syndrome.  An OS acromiale is not present.  

4. Subcortical cysts on the superior and lateral aspect of the humeral head and anteroinferior aspect of the glenoid.  These changes may be degenerative in etiology.  Given their location, a prior anterior dislocation have occurred.  There is diffuse thinning of the articular cartilage at the glenohumeral joint compatible with osteoarthritis.  

(Ex. D, p. 11)

Claimant filed an original notice and petition with the Division of Workers’ Compensation on May 8, 2007.  Claimant requested an arbitration hearing regarding an alleged injury on March 6, 2007 which occurred while chipping ice.  Defendants filed an answer on May 18, 2007.  

On June 15, 2007, claimant returned to Dr. Meyer for follow-up of his right shoulder condition.  Claimant reported he was not improving.  Upon review of the MRI, Dr. Meyer noted some evidence of glenohumeral degenerative joint disease, acromioclavicular joint degenerative joint disease and a possible partial thickness rotator cuff tear which was read as a SLAP tear.  With regard to treatment, Dr. Meyer provided an injection, prescribed further physical therapy, and issued work restrictions of a five-pound lift and avoidance of repetitive work above shoulder level and reaching above head.  Additionally, Dr. Meyer indicated:

We discussed the options for treatment.  Number one, again, I think the SLAP tear in this situation, is likely irrelevant.  He has arthritis changes, which are going to be the long-term problem.  We discussed that in the future, an arthroscopic debridement of his glenohumeral DJD with an acromioplasty, bursectomy, Mumford procedure, and possibly a rotator cuff repair, might take four to six months to recover and may not alleviate his symptoms completely because of the glenohumeral arthritis in particular.  He voiced understanding. . . .  He declined surgery at this point in time, hoping to get better with more conservative measures, which I think is reasonable.  

(Ex. E, p. 12)


On July 3, 2007, Dr. Meyer authored a letter to Terri Waldermander, a registered nurse and medical case manager for defendant-insurer.  By his letter, Dr. Meyer purports to answer questions posed by Ms. Waldermander.  When questioned if a SLAP tear could have occurred while chipping ice, Dr. Meyer indicated he believed that rather than a SLAP tear, the issue was likely a partial thickness rotator cuff tear.  Dr. Meyer indicated that exerting repetitive force to chip ice “could possibly” cause the tear.  Dr. Meyer also noted claimant’s significant pre-existing right shoulder degenerative joint disease and that a “high percentage” of patients in claimant’s age group have rotator cuff and SLAP tears without their knowledge.  Dr. Meyer stated that based upon the forgoing, it was difficult to state if the tear pre-existed the work incident.  In his letter, Dr. Meyer also noted the tear was likely degenerative and stated the tear was not “too significant” in light of claimant’s severe degenerative joint disease.  Dr. Meyer noted claimant was not at his pre-injury level and was still being treated conservatively, although surgical intervention may be appropriate in the future due to “the severe degenerative condition in his shoulder, which was aggravated by his recent exposures.”  (Ex. E, pp. 13-14)


Claimant returned to see Dr. Meyer on July 23, 2007.  Claimant reported the injection provided some relief, but he continued to suffer from persistent problems.  He also reported that he suffered a sharp and severe pain in his right arm while “goofing around” with a friend.  Dr. Meyer again opined right shoulder impingement syndrome with possible small rotator cuff tear, acromioclavicular joint degenerative joint disease, and degenerative changes in the glenohumeral joint.  Claimant expressed desire to proceed surgically, with Dr. Meyer recommending arthroscopic treatment consisting of acromioplasty, debridement for the glenohumeral degenerative joint disease, Mumford procedure, and possible rotator cuff repair.  Dr. Meyer specifically discussed with the claimant that the glenohumeral degenerative joint disease would be a limiting factor and a large variable in attaining a satisfactory post-procedure outcome.  (Ex. E, p. 15)


Dr. Meyer performed surgery on September 25, 2007.  Dr. Meyer’s postoperative diagnosis consisted of right shoulder impingement and AC joint degenerative joint disease, degenerative labial tearing, partial thickness rotator cuff tear, and grade 3 to 4 chondromalacia of the glenoid.  (Ex. E, p. 17)  Following surgery, Dr. Meyer removed claimant from work through at least October 9, 2007 and thereafter, placed claimant on a 10-pound lifting restriction with the right arm and no activity over shoulder level.  (Ex. E, p. 16)  


On November 5, 2007, claimant returned to Dr. Meyer for follow-up.  Claimant conveyed he had done well until the day prior when he felt sudden pain in his shoulder while reaching into the refrigerator to lift a gallon of milk.  Dr. Meyer conveyed to claimant that he may have irritated his shoulder, but had not caused any additional harm.  Dr. Meyer reiterated that claimant was only in the early stages of his recovery, and modified his restrictions to a 10-pound lift, no work above shoulder, and no reaching above his head.  (Ex. E, p. 19) 

Claimant returned to Dr. Meyer on December 17, 2007 and continued to complain of right shoulder pain.  Dr. Meyer noted claimant had sustained a quadriceps tendon tear which had been surgically repaired and necessitated claimant’s use of crutches which irritated his right shoulder.  Dr. Meyer provided a corticosteroid injection and placed claimant on a five-pound lifting restriction and to avoid repetitive over shoulder and above head reach.  (Ex. E, p. 20) 

Claimant was seen by Mark Matthes, M.D., for treatment of his quadriceps injury.  On January 3, 2008, Dr. Matthes noted claimant was eight weeks post quadriceps tendon repair on his right total knee replacement.  Dr. Matthes noted claimant was not wearing his immobilizer, as recommended.  (Ex. E, p. 22) 

On January 25, 2008, claimant was again seen by Dr. Meyer.  Claimant conveyed that he had been doing reasonably well, with most of his range of motion returned, but he still suffered from pain and discomfort in his shoulder.  Dr. Meyer noted that due to the severity of claimant’s condition and the use of his arms for weightbearing, Dr. Meyer was not surprised claimant had continued difficulties.  Claimant’s restrictions remained the same but the lifting restriction was increased to 10 pounds.  (Ex. E, p. 23) 

Claimant returned to Dr. Meyer on February 25, 2008.  Claimant complained of mild to moderate pain in his shoulder and expressed both frustration and hope for continued improvement.  Dr. Meyer noted claimant had missed several physical therapy appointments due to bronchial pneumonia, and encouraged claimant to return to therapy and add a scapular stabilization.  Dr. Meyer allowed claimant to return to work but restricted to no overhead lifting and a 20-pound lift restriction.  (Ex. E, p. 24) 

On April 7, 2008, claimant returned to Dr. Meyer for follow-up.  Claimant reported continued difficulties with his shoulder, including a lot of discomfort with rotation.  Dr. Meyer noted claimant’s impingement sign still appeared positive.  Dr. Meyer ordered and reviewed x-rays, and noted: 

His [claimant’s] x-rays show that he has good decompression from the acromioplasty, and his Mumford reveals a good space at the distal clavicle AC joint region.  Unfortunately, he does appear to have a significant level of narrowing over the glenohumeral joint space on his axillary view.  This would be indicative of a significant level of glenohumeral degenerative joint disease.  

. . . .

I advised Jerry that I think his problems are most likely related to the significant level of glenohumeral arthritis in his shoulder.  That is something that ultimately will probably require having a total shoulder arthroplasty.  

(Ex. E, p. 25)

Dr. Meyer recommended that claimant undertake a functional capacity evaluation (FCE) and thereafter, he would issue a permanent impairment rating.  Dr. Meyer reiterated that claimant’s arthritis was not due to his injury, but the injury exacerbated claimant’s arthritis.  Dr. Meyer also performed a corticosteroid injection.  (Ex. E, p. 25) 


On May 5, 2008, claimant returned to Dr. Meyer.  Claimant reported continuing shoulder discomfort, not significantly better after the prior injection.  (Ex. E, p. 26)  Claimant testified at hearing that at that point in time, his shoulder felt no better than it had one year prior, following the injury.  (Claimant’s testimony)  Dr. Meyer placed claimant at MMI, released claimant “prn”, and adopted the FCE recommendations for permanent restrictions.  Although not in evidence, Dr. Meyer commemorated these restrictions as a 23-pound lifting restriction floor to waist, a 13-pound lifting restriction from waist to shoulder, and avoidance of repetitive work above shoulder and reaching above head.  Dr. Meyer also stated: 

He likely will need some treatments in the future, but the arthritis in his shoulder likely predates the injury.  Therefore, the arthritis in his shoulder would not be considered a work-related injury in my view…

(Ex. E, p. 26)

Dr. Meyer also referenced a conference with Phil Nichols, Nurse Rehab Coordinator, in which he advised Mr. Nichols of the claimant’s status.  Dr. Meyer reiterated that claimant’s right shoulder arthritis likely predated the work injury and was not specifically due to the work injury.  (Ex. E, p. 26) 

On May 15, 2008, Dr. Meyer responded to a letter from claimant’s counsel dated March 21, 2008.  The letter posed two questions to Dr. Meyer.  The first asked if the work injury on March 6, 2007 was the precipitating factor to cause the need for the shoulder surgery Dr. Meyer performed upon claimant.  Dr. Meyer placed a checkmark on the line beside the answer “[y]es, [i]njury was work related.”  The other possible answer was a simple “No.”  The second question asked if claimant was still healing and had not reached maximum medical improvement.  Dr. Meyer placed a checkmark beside the answer which indicated claimant was still healing.  (Ex. E, pp. 27-28)   

Claimant presented to Robert Jones, M.D., on June 16, 2008 for claimant’s independent medical evaluation (IME).  Dr. Jones’ history indicates claimant developed mild aches in his right shoulder in February of 2007, which got markedly worse after an incident chipping ice on March 6, 2007 for defendant-employer.  Dr. Jones indicated claimant’s employment with defendant-employer required a lot of shoulder work, sometimes heavy in nature.  (Ex. F, p. 29)  With regard to causation, Dr. Jones indicated that claimant’s right shoulder problem was materially aggravated by his work as described.  Dr. Jones placed claimant at MMI absent further treatment, and opined a 16 percent upper extremity impairment.  Restrictions consisting of avoidance of overhead lifting, a 30-pound occasional lift and 15-pound frequent lifting restriction from floor to waist, and rest between lifting, were recommended.  (Ex. F, pp. 30-31)  With regard to future care, Dr. Jones recommended:

Total replacement of his left [sic] shoulder has already been recommended by Dr. Scott Meyer and I would agree with this.  He should continue his medications as above.

(Ex. F, p. 31) 


On June 17, 2008, Dr. Meyer recommended adoption of the restrictions assigned in the FCE and opined a 10 percent permanent impairment to claimant’s right shoulder.  (Ex. G, p. 32) 


Claimant was seen on October 3, 2008 by Michael Clark, PA-C.  Claimant complained of significant right shoulder pain and stiffness.  Claimant reported he was able to occasionally lift moderate weight, but suffered from pain if attempted repeatedly.  He reported sleep disruption, pain down the outside of his arm, and some tingling and numbness in the small and ring finger, all on the right side.  Claimant indicated his complaints come and go, but were fairly persistent.  He told Mr. Clark he “cannot continue on” in this condition.  X-rays were taken and Mr. Clark indicated claimant was suffering from right shoulder osteoarthritis with possible secondary ulnar nerve symptoms.  Upon consultation with supervising physician, Dr. Meyer, claimant was referred to either Dr. Galles or Dr. Avilles, shoulder replacement specialists, for evaluation of glenohumeral osteoarthritis.  A referral was also made for evaluation of claimant’s ulnar nerve complaints.  (Ex. G, p. 33) 


The parties submitted an agreement for settlement to the agency, which was approved on October 14, 2008.  The parties stipulated claimant sustained an injury to his right shoulder on March 6, 2007, which entitled him to temporary and permanent disability benefits.  The parties agreed claimant had sustained a 25 percent industrial disability.  As an agreement for settlement, claimant remained entitled to medical care for his injury, including care in the future.  


Kyle Galles, M.D., examined claimant on October 27, 2008.  At the time of the examination, claimant reported his pain as a 10 on a scale from zero to 10.  Dr. Galles performed an examination, reviewed claimant’s operative report, and ordered x-rays.  The x-rays ordered by Dr. Galles were consistent with arthrosis of the glenohumeral joint with joint space narrowing, and a small inferior humeral head osteophyte.  With regard to care, Dr. Galles expressed concern with a traditional plastic glenoid replacement.  Dr. Galles noted that due to claimant’s relatively young age and activity level, a traditional total shoulder replacement may not have a longevity of more than 10 to 15 years and is not apt for revision.  Due to this concern, Dr. Galles noted:

I would strongly consider an evaluation by Dr. Ken Yamaguchi in St. Louis at Washington University, who has been doing shoulder replacement surgery with a meniscal allograft in younger, more active patients.  

(Ex. H, p. 35) 


Dr. Galles authored a letter on November 26, 2008 regarding the source of claimant’s arthritis.  Dr. Galles opined that claimant’s shoulder arthritis “was present long before his work injury” in March 2007.  With regard to the impact of claimant’s use of crutches for a time, Dr. Galles indicated claimant may have suffered from a temporary aggravation of his underlying degenerative arthritis, but the use did not cause claimant’s current complaints.  (Ex. H, p. 37)


Claimant returned to Dr. Meyer on December 30, 2008.  He complained of pain and requested a cortisone injection.  Claimant indicated that “workers’ compensation” would not allow referral to Dr. Yamaguchi.  Given claimant’s pain complaints and prior relief provided by injections, Dr. Meyer provided the injection in hopes it would act as a “bridge” until a long-term treatment could be devised.  (Ex. I, p. 38) 


Dr. Meyer authored a letter to defendant-insurer on January 23, 2009.  In his letter, Dr. Meyer indicated that a sufficient period of time had elapsed since claimant’s surgery where he felt that claimant’s current ongoing complaints and care were “most likely due to the preexisting degenerative arthritis in his shoulder.”  Dr. Meyer therefore related claimant’s need for an injection on December 30, 2008 to his preexisting right shoulder degenerative arthritis, rather than the March 2007 injury which served as an aggravation of said arthritis.  Dr. Meyer further stated:

I think we can safely assume that 6 months postoperative from his right shoulder arthroscopic surgery, the rest of his care is most likely due to ongoing problems related to the preexisting degenerative arthritis.

(Ex. I, p. 39) 


On July 27, 2009, claimant filed a petition for medical benefits which serves as the basis for the current matter.  

Dr. Meyer’s deposition was taken on January 14, 2010 by the parties.  During the course of his deposition, Dr. Meyer indicated that claimant relayed he did not suffer from right shoulder problems prior to his work injury.  (Ex. J, pp. 6-7)  Dr. Meyer related the surgery he performed to claimant’s work injury in March 2007 which lighted up or aggravated his arthritic condition.  (Ex. J, pp. 11-12)  Dr. Meyer stated it was unclear exactly when the condition for which he operated actually occurred, but that it was possible it was a result of the work injury.  Dr. Meyer testified that upon review of his operative report, the condition that was treated did not have a clear etiology of an acute injury and could have resulted from chronic wear-and-tear as well.  (Ex. J, pp. 25-26)  

Dr. Meyer testified that based upon his recollection and review of the records, claimant’s right shoulder pain complaints did not dissipate between the initial visit and final visit on December 30, 2008.  (Ex. J, pp. 15-16)    Dr. Meyer also noted claimant had been treated by Dr. Brady for right shoulder pain prior to the March 2007 work injury.  (Ex. J, pp. 22-23)  Dr. Meyer testified that he agreed with Dr. Galles’ recommendation for claimant to see Dr. Yamaguchi to pursue the option of specialized right shoulder replacement surgery.  (Ex. J, pp. 15-16)    

When questioned about the need for shoulder replacement, Dr. Meyer testified that the discussion of shoulder replacement was led to by claimant’s arthritis and not resultant from the March 2007 work injury.  (Ex. J. pp. 32-33)  Dr. Meyer agreed that claimant’s right shoulder was symptomatic before the work incident, as he had previously complained of pain.  He further agreed that claimant had a significant level of arthritis present in the April 2007 MRI and the level of arthritis alone would have prompted the current discussions of need for a shoulder replacement.  (Ex. J, p. 33)  When questioned further about the need for shoulder replacement, Dr. Meyer stated: 

He had preexisting arthritis.  That should probably be the end of the story.  

He needs further care of it, and I know this is an issue of who is going to take care of it.  I guess I would have to agree, yes, that he – the particular events, at worse, probably was a temporary aggravation of his arthritis.

(Ex. J, p. 39)

Claimant testified at hearing that since the March 6, 2007 injury, his shoulder has not returned to its pre-injury level.  He also expressed desire to see Dr. Yamaguchi, as he stated his shoulder is in fact worse than pre-injury.  Claimant testified he has not worked since the injury, having been terminated due to his restrictions.  (Claimant’s testimony)

CONCLUSIONS OF LAW

The first issue for consideration is whether claimant’s current medical complaints are related to the stipulated, March 6, 2007, work-related injury or pre-existing chronic arthritis.  The final issue for consideration is whether claimant is entitled to medical care in the form of referral to Dr. Yamaguchi and any care he may recommend; including, but not limited to, right shoulder replacement surgery.  These issues will be considered together. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Where an award for payments or agreement for settlement for benefits has been made, an employee may bring an action seeking a determination and order as to the employee’s entitlement to medical treatment pursuant to section 85.27 at any time.  Iowa Code section 85.26(2).

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Evidence in administrative proceedings is governed by section 17A.14.  The agency’s experience, technical competence, and specialized knowledge may be utilized in the evaluation of evidence.  The rules of evidence followed in the courts are not controlling.  Findings are to be based upon the kind of evidence on which reasonably prudent persons customarily rely in the conduct of serious affairs.  Healthcare is a serious affair. 

Prudent persons customarily rely upon their physician’s recommendation for medical care without expressly asking the physician if that care is reasonable.  Proof of reasonableness and necessity of the treatment can be based on the injured person’s testimony.  Sister M. Benedict v. St. Mary’s Corp., 255 Iowa 847, 124 N.W.2d 548 (1963). 

It is said that “actions speak louder than words.”  When a licensed physician prescribes and actually provides a course of treatment, doing so manifests the physician’s opinion that the treatment being provided is reasonable.  A physician practices medicine under standards of professional competence and ethics.  Knowingly providing unreasonable care would likely violate those standards.  Actually providing care is a nonverbal manifestation that the physician considers the care actually provided to be reasonable.  A verbal expression of that professional opinion is not legally mandated in a workers' compensation proceeding to support a finding that the care provided was reasonable.  The success, or lack thereof, of the care provided is evidence that can be considered when deciding the issue of reasonableness of the care.  A treating physician’s conduct in actually providing care is a manifestation of the physician’s opinion that the care provided is reasonable and creates an inference that can support a finding of reasonableness.  Jones v. United Gypsum, File 1254118 (App. May 2002); Kleinman v. BMS Contract Services, Ltd., File No. 1019099 (App. September 1995); McClellon v. Iowa Southern Utilities, File No. 894090 (App. January 1992).  This inference also applies to the reasonableness of the fees actually charged for that treatment.  

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The issues in the instant matter are intertwined.  Claimant seeks care with Dr. Yamaguchi to treat his current shoulder complaints.  There is no dispute that authorized doctors recommended that claimant pursue further care with Dr. Yamaguchi, including but not limited to, the possibility of shoulder replacement.  There is also no dispute that Dr. Yamaguchi is a specialist in the unique type of procedure which may be needed to treat claimant’s current shoulder complaints.  However, in order to be entitled to such care, claimant must establish that his current complaints are causally related to the stipulated work injury of March 6, 2007.  Herein lies the dispute in this matter.    

Claimant correctly argues that the agreement for settlement in this matter places the responsibility with the defendants for future care related to the work injury of March 6, 2007.  Claimant argues that the defendants admitted claimant sustained a permanent disability.   Claimant characterized this disability as a permanent aggravation of pre-existing arthritis and as such, defendants are responsible for providing future care.  On this basis, claimant asserts that defendants are “prohibited” from denying treatment on the argument that the need for treatment is due to the pre-existing condition, as opposed to the work injury.  Claimant’s brief goes so far as to state:

It is the undersigned’s opinion that the only time Defendants can challenge relatedness of care of an admittedly injured body part, is before a Commissioner Decision, or agreement of the parties.  This is because a work injury must be found by the Commissioner, or be agreed upon by the parties, to be a “proximate contributing cause,” of the acceleration, lighting up or aggravation of a pre-existent diseased condition for benefits to be initially awarded.  (citation omitted)

(Claimant’s post-hearing brief)  
Claimant’s argument is simple, claimant suffered a stipulated work injury to his right shoulder and was provided treatment, defendants agreed to compensate claimant for permanent impairment that resulted and to provide future medical care related thereto, claimant’s condition failed to return to the pre-injury level and requires additional care which would not have been necessary but for the work injury, and therefore, the recommended care with Dr. Yamaguchi should be ordered.


Defendants do not deny that claimant suffered a work-related injury or that an agreement for settlement places responsibility for causally related medical care upon them.  What the defendants do dispute is that claimant’s current complaints and the necessity for care with Dr. Yamaguchi is in fact related to the work injury.  Defendants have denied the requested care on the belief that the referral was not necessitated by the work injury, but rather, claimant’s unrelated and pre-existing degenerative arthritis. 

The record contains expert opinion regarding the cause of claimant’s current medical complaints and need for additional care.  


On April 7, 2008, upon claimant’s complaints of continued shoulder difficulties, Dr. Meyer ordered x-rays which revealed good decompression from the completed surgery but also a significant level of glenohumeral degenerative joint disease.  At that same visit, Dr. Meyer informed claimant of his opinion that claimant’s current complaints were related to this glenohumeral arthritis.  Dr. Meyer opined the condition would likely ultimately require a total shoulder arthroscopy.  Dr. Meyer opined that claimant’s arthritis was not due to his injury, but the injury had exacerbated claimant’s arthritis.  On May 5, 2008, Dr. Meyer placed claimant at MMI and released him from active care.  At that time, Dr. Meyer stated that claimant likely would need care in the future with regard to his shoulder.  He also stated that claimant’s arthritis was pre-existing and he would not consider the arthritis as a work-related injury or attributable to the work injury on March 6, 2007.  When Dr. Meyer referred claimant to Dr. Galles, the referral was for evaluation of glenohumeral osteoarthritis.  

Following claimant’s examination with Dr. Galles, Dr. Meyer related claimant’s ongoing complaints to his pre-existing degenerative arthritis, as opposed to the aggravation of said arthritis in March 2007.  Dr. Meyer continued and opined that any need for care falling after the six-month period post-surgery was likely due to claimant’s pre-existing degenerative arthritis.  At his deposition, Dr. Meyer testified that it was claimant’s arthritis, rather than the work injury, which led to the discussion of right shoulder replacement and the eventual referral to Dr. Yamaguchi.  Dr. Meyer also testified that the significant level of arthritis in claimant’s shoulder at the time of the April 2007 MRI alone would have prompted the current discussions about the potential need for a shoulder replacement.  On the topic of whether the work injury contributed to claimant’s current need for surgery, Dr. Meyer stated that claimant’s pre-existing arthritis “should probably be the end of the story” and claimant’s work injury was a temporary aggravation of his arthritis.        

Following his IME examination of claimant, Dr. Jones opined that claimant’s shoulder condition was materially aggravated by his work and agreed with Dr. Meyer’s “recommendation” for shoulder replacement.  Dr. Jones opined a causal connection between claimant’s permanent impairment and work injury, but seemingly made no independent causal opinion with regard to claimant’s ongoing complaints and the work injury and/or underlying arthritis.    

Dr. Galles, a shoulder specialist, examined claimant and recommended that claimant should pursue care with Dr. Yamaguchi.  With regard to the arthritis which precipitated the need for potential shoulder replacement, Dr. Galles opined it was present “long before” claimant’s work injury in March 2007.

I am sympathetic to claimant’s ongoing physical difficulties.  Being afflicted with such a severe form of arthritis which seems to permeate his body and his life must be both painful and tremendously frustrating.  It is entirely understandable that he wishes to pursue further care with Dr. Yamaguchi in an attempt to gain relief from his complaints.  Although understandable that he wishes to proceed in such a manner, I am unable to find that it is the responsibility of the defendants to provide such care as a result of the March 6, 2007 injury.   

Claimant has not met his burden of proof of establishing his current need for care is causally related to the work-related aggravation of claimant’s pre-existing arthritis on March 6, 2007.  Although claimant did suffer a stipulated aggravation of the underlying condition, no medical evidence indicates that claimant is still laboring under that aggravation.  Rather, the opinions of Drs. Meyer and Galles indicate that claimant’s current need for care is related to the arthritis itself.  Neither specifically related the need for care to the flare-up or aggravation of the arthritis.  In fact, Dr. Meyer opined that the aggravation injury claimant suffered was temporary in nature and he felt that care regarding the injury was no longer necessary after the six-month postoperative mark.  

The opinion of Dr. Jones does little to counter the opinions of Drs. Meyer and Galles.  Although he did opine claimant suffered a material aggravation of his underlying arthritis, Dr. Jones made no specific findings regarding whether claimant’s current conditions were resultant from that aggravation or the natural progression of claimant’s pre-existing degenerative arthritis.  Even assuming Dr. Jones had in fact related claimant’s current complaints and potential need for surgery to the work injury, I find his opinion to be entitled to less weight than those of either Dr. Meyer or Dr. Galles.  

Dr. Jones performed a one-time examination of the claimant based upon an incomplete medical history and a questionable characterization of the type of work performed by the claimant.  Dr. Jones’ examination was performed June 16, 2008, four months before he was seen by shoulder specialist, Dr. Galles, and six-months before claimant was last seen by Dr. Meyer.  If it be claimant’s current shoulder complaints which necessitate potential surgery, it seems only appropriate that the examinations performed most recently are considered deserving of greater weight.  If claimant argues he has never returned to his pre-injury level and his symptoms are of a continuing nature, it is worth noting that some shoulder complaints had manifested prior to the work-related injury, indicative of symptomatic arthritis.  

Furthermore, Dr. Meyer, who provided claimant care from shortly following his accident in March 2007 through December 30, 2008, is a practicing, board certified orthopedic surgeon.  Dr. Meyer testified at his deposition that he specializes in knee and shoulder care, with 30 to 40 percent of his practice spent in treating shoulders.  Dr. Galles is also a practicing, board certified orthopedic surgeon, whom Dr. Meyer testified dedicated 90 percent of his practice to shoulder care, specifically shoulder replacement.  (Ex. J, p. 30)  Dr. Jones is board certified in neurological surgery.  (Ex. F, p. 29)  Dr. Meyer testified Dr. Jones is currently retired, but had he still been in practice, Dr. Meyer indicated he would not have sought Dr. Jones out for expertise in treatment of shoulders.  (Ex. J, pp. 34-35)  Given that claimant’s complaints and the treatment sought are orthopedic in nature, the opinions of board certified orthopedic surgeons such as Drs. Meyer and Galles are deserving of greater weight than those of a neurologist.  

Given the evidence presented, I am unable to find that claimant’s current complaints are causally connected to the work injury of March 6, 2007.  This being determined, defendants are not responsible for the care claimant seeks from Dr. Yamaguchi.    
ORDER

Claimant has not established a causal connection between the current complaints he seeks to have treated and the work-related injury for which defendants are responsible for care pursuant to an agreement for settlement approved by the agency.  As such, claimant takes nothing from these proceedings.

Each party shall pay their respective costs associated with this action.

Signed and filed this ___21st ___ day of March, 2011.

   ________________________







  ERICA J. ELLIOTT
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