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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________
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  :



  :


Claimant,
  :
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vs.
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BLOOD CENTER OF IOWA,
  :
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Employer,
  :



  :                           DECISION
and

  :



  :

UNITED HEARTLAND,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________
STATEMENT OF THE CASE

In this review-reopening proceeding, Suzette Clark, the claimant, seeks additional workers’ compensation benefits from defendants, Blood Center of Iowa, the employer, and its insurer, United Heartland, as a result of a work injury on March 6, 2009.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on November 19, 2013, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on November 27, 2013.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”

ISSUES

The only issue submitted at hearing is whether claimant is entitled to a review-reopening of the prior arbitration decision and to additional permanent disability benefits.

FINDINGS OF FACT

From my observation of her demeanor at hearing, claimant appeared sincere. 

In an arbitration decision filed September 10, 2012, claimant was awarded industrial disability benefits for right knee and left hip injuries on March 6, 2009 based on a finding that she suffered a 75 percent permanent loss of her earning capacity due to those injuries.  That decision was not appealed by either party and it became a final agency decision.

In this proceeding, claimant seeks to review and reopen the arbitration award based on two changes of condition.  First, claimant asserts that she has suffered a worsening of her physical condition.  This is based on claimant’s testimony at hearing that her pain and limitations are worse and a functional capacity evaluation (FCE) that she is now limited to sedentary work.  (Exhibit 6-32:37)  A previous FCE performed by another evaluator upon which the arbitration award was partially based indicated a capability of light to light-medium work.  (Ex. 3-3:7)

Also, claimant is asserting a non-physical, economic, change of condition in that she was still employed by the Blood Center, although not actually working, at the time of her arbitration hearing, but was subsequently terminated by Blood Center not long after the arbitration decision became final.  Apparently, claimant was expecting to receive accommodations for her permanent restrictions and to continue at the Blood Center.   The claimant asserts that the prior award is now rendered invalid due to the new restrictions and the loss of her job.

In further support for her claim, she obtained an employability opinion from Phil Davis, a vocational specialist.  Davis opines that based on the original FCE and his review of claimant’s transferable skills and past work history that claimant is now unemployable.  He bases this in part on the new fact that claimant is no longer employed by the Blood Center.  (Ex. 7)

The deputy commissioner who issued the arbitration decision stated as follows with reference to the issue of whether claimant was going to be able to return to work at the Blood Center with accommodations:

Claimant is still technically an employee of the Blood Center but she does not believe that there are jobs at the Blood Center that she could perform.

Nancy Kuhn is human resources coordinator for defendant employer.  Ms. Kuhn testified that no permanent restrictions have been received for the claimant and thus there is no information on which to evaluate whether reasonable accommodations could be made for the claimant.

(Arb. Decision, page 5)

Clearly, the deputy did not find or assume that claimant would continue at the Blood Center.  Her return appeared very questionable.  The deputy when on to state as follows in explaining why claimant was not awarded permanent total disability:

Claimant was well spoken, well groomed, and appeared intelligent.  Based on her work history and experience, it is likely claimant could be employed at customer service call centers or other work that allowed her to sit or stand as necessary and did not require lifting.  While the pool of positions may be limited, there was not sufficient evidence to support the claimant was completely disabled.

(Arb. Decision, page 6)

It would appear that the deputy in the arbitration decision found that the only work claimant could perform was sedentary, but that such work was not shown to be unavailable to her.  Consequently, aside from the fact that the new FCE was performed by a different individual, the fact that she is now limited to sedentary work is not a material change in the condition upon which the arbitration award was made.  She may have increased pain, but that hasn’t been shown to cause an increase in permanent impairment.
I also do not find convincing the view of the vocational specialist, Davis, that the loss of her employment at the Blood Center was a significant change of economic condition.  She was not working at the time of the arbitration decision and she is not working today.  There was only a hope that she could return to the Blood Center and nothing more.  I also must note that Davis did not base his views on the new FCE, but the old FCE.  He likely would have made the same opinion if he were asked for such an opinion in the last arbitration proceedings.

Therefore, I find that claimant has not shown a significant physical or non-physical change of condition that warrants review-reopening.  
CONCLUSIONS OF LAW

A review-reopening claim initiated pursuant to Iowa Code section 86.14(2) requires proof that, after the award or settlement, the claimant’s physical disability has increased in a scheduled member case, or claimant’s earning capacity has changed in an industrial disability case as a result of a worsened physical or non-physical condition caused by the original work injury.  Although we do not require the claimant to demonstrate that the change in condition was not contemplated at the time of the original settlement, the principles of res judicata still apply—that the agency, in a review-reopening petition, should not reevaluate an employee’s level of physical impairment or earning capacity, if all of the facts and circumstances were known at the time of the original action.  Kohlhaas v. Hog Slat, Inc, 777 N.W.2d 387 (Iowa 2009).
In this case, claimant failed to carry her burden of proof to show that she has suffered a significant change of condition to warrant review-reopening.

ORDER

1.  Claimant shall take nothing further.

2.  Claimant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.

Signed and filed this ___10th ____ day of January, 2014.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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