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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KEITH THACKER,
  :



  :


Claimant,
  : 


  :

vs.

  :



  :                          File No. 5041767
CHAIN ELECTRIC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

NEW HAMPSHIRE INSURANCE
  :
COMPANY,
  :


  :     Head Note Nos.:  1106; 1402.20; 1402.40

Insurance Carrier,
  : 


     1802; 2907; 3001

Defendants.
  :  
______________________________________________________________________

STATEMENT OF THE CASE

Keith Thacker, claimant, filed a petition in arbitration and seeks workers’ compensation benefits from defendants, Chain Electric, as the employer and New Hampshire Insurance Company, as the insurance carrier for an alleged injury date of December 7, 2011.
Hearing occurred on September 11, 2013.  The evidentiary record consists of claimant’s exhibits 1-11, defendants’ exhibits A-G, and the testimony of claimant, Loretta Thacker and Al Booher.

The parties entered numerous stipulations on the hearing report.  Those stipulations are accepted and relied upon in this decision.  

Defendants requested a suspension of the evidentiary record in this case to permit them time to obtain additional medical records and to submit those records to two physicians for comment.  Defendants failed to establish good cause for this request and defendants’ request for additional time and/or suspension of the record was denied.  The evidentiary record closed at the end of the arbitration hearing on September 11, 2013.  The parties submitted post-hearing briefs and the case was fully submitted on October 21, 2013.

ISSUES
The parties submitted the following issues for determination:
1. Whether claimant sustained an injury that arose out of and in the course of his employment on December 7, 2011.
2. Whether claimant has proven entitlement to permanent disability benefits and, if so, the extent of such entitlement.

3. The proper gross weekly earnings and corresponding weekly compensation rate, if weekly benefits are awarded.

4. Whether claimant is entitled to alternate medical care.
5. Whether claimant is entitled to reimbursement of an independent medical evaluation pursuant to Iowa Code section 85.39.

6. Whether claimant’s costs should be assessed against defendants.

FINDINGS OF FACT

Having considered all of the testimony and evidence in the record, I find:

Keith Thacker sustained an injury to his low back that arose out of and in the course of his employment on December 7, 2011.  Specifically, I find that Mr. Thacker sustained a significant and material aggravation of an underlying low back condition as a result of a slip and fall he sustained on December 7, 2011 while working for Chain Electric Company.

On December 7, 2011, claimant worked as a foreman for Chain Electric.  He worked on a crew that performed power line construction and maintenance.  Mr. Thacker testified that he was walking up an embankment covered in snow and ice on December 7, 2011.  He slipped and fell backward, landing on a large power pole.  As a result of this fall, Mr. Thacker struck his low back.  

Claimant was able to continue working and complete his shift on December 7, 2011.  However, that evening, his back began to hurt more.  He testified that by the next morning, his back was “about killing” him.  

Defendants challenge whether the alleged injury occurred for two reasons.  The first is that there was an alleged delay in reporting of the injury to claimant’s supervisor.  At the time of the injury, claimant’s supervisor was his brother, Lee Thacker.

Claimant testified that he reported his injury to his brother the morning after it occurred.  He further testified that his brother did not want to formally report the work injury because the company had just recently had another significant work injury reported.  Instead, claimant testified that Lee Thacker told him to take some time off work and if the injury did not heal after a period of time, they would report it.
Defendants challenged claimant’s credibility and identified some discrepancies between claimant’s direct examination testimony and prior medical evidence.  My impression was that claimant exaggerated his post-injury symptoms and attempted to downplay his pre-existing conditions until confronted with incontrovertible evidence on cross-examination.  Claimant’s credibility suffered given this cross-examination.  However, overall, I found claimant’s testimony to be consistent with the current medical records, my observations, and his own actions during trial.  

Although the employer disputes whether it received timely notice of this injury, it would appear that any lack of communication about the injury was caused by the supervisor, Lee Thacker.  In fact, Al Booher, the employer’s safety and training supervisor acknowledged at hearing that Lee Thacker was terminated from Chain Electric at least partially because he was not properly reporting work injuries to management.  Mr. Booher’s testimony in this regard corresponds with and confirms the testimony of claimant.  I find that claimant did report his injury to his supervisor, Lee Thacker, and that Lee Thacker failed to subsequently report that injury through the employer’s proper chain of command.  However, Lee Thacker’s reluctance or failure to report this injury does not prove that the December 7, 2011 injury did not occur.

Defendants also challenge whether the alleged injury occurred because they assert the weather conditions did not permit claimant to be working as he alleges.  Mr. Booher testified in this regard.  Specifically, he testified that Lee Thacker told him that the crew was shut down on December 7, 2011 and not working because of icy conditions.  Instead, Lee Thacker told Mr. Booher that claimant was walking to his work pickup for some reason when he slipped on ice.

I reject the defendants’ theory of how claimant’s injury occurred.  As noted, Lee Thacker was terminated by the employer for improper reporting of injuries.  Given the employer’s conclusion that Lee Thacker is not credible or worthy of continuing in its employment, it is difficult to understand how or why the employer relies upon statements made by Lee Thacker to challenge the work injury claim.  For the same reasons that the employer found Lee Thacker to be unreliable and terminated his employment, I also find any hearsay comments he made to Mr. Booher to be unreliable.  I reject any assertion that claimant fell in a location other than as he testified.  I specifically find that claimant slipped and fell while performing work duties on December 7, 2011, as he described during his testimony at hearing.

Claimant asserts that he sustained a low back injury as a result of the December 7, 2011 fall.  Defendants contend that claimant has a significant pre-existing low back condition and that he cannot prove a substantial, or material, aggravation of that low back condition.

The medical evidence certainly demonstrates that claimant had a pre-existing low back condition and had required medical treatment and time off work long before December 7, 2011.  Defendants introduced medical evidence documenting claimant’s low back difficulties as early as 2000.  In fact, claimant was diagnosed with anterior spondylolisthesis at the L5-S1 level of his spine by at least March 28, 2000.  (Exhibit B, page 5)  He had acute low back pain at that time after a twisting injury.  (Ex. B, p. 6)  However, his physical examination in March 2000 demonstrated no radicular symptoms into his legs and normal straight leg raises.  (Ex. B, p. 6)
In April 2000, claimant was still having low back pain as a result of the twisting injury.  He had no back spasms, no neurologic weakness, normal range of motion, but there was some mention in his medical records of constant back pain and intermittent numbness into the right lower extremity.  (Ex. B, pp. 11, 13, 15)  It appears that this injury and symptoms resolved themselves by April 21, 2000.  (Ex. B, p. 16)   He was released as of April 24, 2000 to return to work at full duties, was declared to be at maximum medical improvement and his treating physician confirmed that he had no permanent impairment from his March 2000 injury.  (Ex. B, p. 16)

In August 2001, claimant again experienced low back pain after pulling on a jackhammer that was stuck in a hole. (Ex. B, p. 21)  Again, he reported no radicular symptoms into his legs, no numbness or tingling in the lower extremities, had a normal straight leg raise and normal neurologic examination.  However, the L5-S1 spondylolisthesis diagnosis was confirmed.  (Ex. B, p. 24)  Once again, by September 18, 2001, claimant was released to return to work without restrictions.  (Ex. B, p. 26)

Claimant’s medical records document another exacerbation in December 2001.  At that time, claimant reported back pain and his examination demonstrated spasms in his low back.  He had mild to moderate reduction in his low back range of motion but maintained a normal straight leg testing.  (Ex. B, p. 28)  However, in less than ten days, claimant’s condition was documented as resolved.  (Ex. B, p. 31)  Specifically, on December 13, 2001, his medical examination demonstrated that his symptoms had resolved, that he had full range of motion of the low back, that he had normal straight leg testing, and that he demonstrated a normal neurologic examination.  Claimant was released to return to work without restrictions.  (Ex. B, p. 31)
Defendants’ exhibits demonstrate claimant again had back pain after attempting to lift a jackhammer in February 2002.  (Ex. B, pp. 33, 36)  However, claimant had no leg pain, a normal straight leg test, and a normal neurologic evaluation in February 2002.  (Ex. B, p. 36) 

In March 2007, claimant submitted to an MRI, which revealed his L5-S1 spondylolisthesis diagnosis.  On March 29, 2007 claimant reported a prior back strain four years prior but indicated he had been “ok” since then.  (Ex. B, p. 40)  By April 11, 2007, claimant demonstrated a normal straight leg raise and a normal neurologic examination.  (Ex. B, p. 42)  He was again released to return to work without restriction on May 16, 2007.  (Ex. B, p. 44)  I find no medical evidence to demonstrate any treatment of claimant’s low back between 2007 and his work injury on December 7, 2011.  

Defendants forcefully argue that claimant failed to disclose his pre-existing low back diagnosis and treatment to his treating physicians after his December 7, 2011 work injury.  Therefore, defendants challenge the credibility of claimant’s physicians’ causation findings.  

Two physicians have specifically contemplated the issue of whether claimant’s current complaints are causally related to his work injury of December 7, 2011.  Charles Taylon, M.D., is the chief of neurologic surgery at Creighton University Medical Center.  (Ex. 3, p. A1)  Dr. Taylon evaluated claimant as a second opinion to assess the reasonableness and feasibility of surgical intervention for claimant’s low back condition.  His evaluation of claimant occurred July 26, 2012. (Ex. 3, pp. A1-A5)

Dr. Taylon’s history of the injury is a bit troubling.  He notes that claimant “injured himself digging a post for a power line.  He developed low back pain radiating into his right lower extremity associated with paresthesias.”  (Ex. 3, p. B1)  This history is not consistent with the mechanism of injury as claimant described the incident of injury during his testimony.  No explanation for this discrepancy was offered at trial.
However, Dr. Taylon opined, “his pain was a result of the work-related injury which aggravated the condition.”  (Ex. 3, p. B1)  Dr. Taylon was specifically opining that this was an aggravation of the L5-S1 spondylolisthesis condition identified on MRI.  This is obviously the condition that had been diagnosed since at least 2000.
Phillip A. Tibbs, M.D., is the only other physician in this record to offer a causation opinion.  Dr. Tibbs is the chair of the department of neurosurgery at the University of Kentucky’s Spine Center.  (Ex. 4, p. A2)  Dr. Tibbs evaluated claimant initially on March 2, 2012.  Dr. Tibbs’ history appears to be accurate and consistent with claimant’s testimony at hearing as well as with my findings as to how claimant’s injury occurred.  Dr. Tibbs recorded “a work injury setting a pole for the power company on 12/07/2011 when he slipped on ice, fell into the pole with back pain radiating to right leg.”  (Ex. 4, p. A1)
Ultimately, Dr. Tibbs signed a letter from claimant’s counsel noting that he concurred with the conclusions of Dr. Taylon.  (Ex. 4, p. F1)  That note specifically references Dr. Taylon’s August 1, 2012 medical report, which includes Dr. Taylon’s causal connection opinion.  Presumably, this means that Dr. Tibbs concurs that claimant’s current symptoms and condition are causally related to (or at least materially aggravated by) the December 7, 2011 work injury.  As noted, there are no other physicians’ opinions either supporting or refuting causation between claimant’s current condition and the December 7, 2011 work injury.
Defendants’ challenge to the accuracy and credibility of Dr. Taylon’s opinion and Dr. Tibbs’ opinion has some merit.  I find nothing in either Dr. Taylon’s records or Dr. Tibbs’ records to demonstrate that either physician had a clear understanding of claimant’s pre-existing condition, diagnosis, or treatment.  In this sense, the opinions of Dr. Taylon and Dr. Tibbs are somewhat suspect and subject to challenge.

However, having reviewed the pre-existing medical records as well as the records after the December 7, 2011 work injury, I noted some important changes in claimant’s symptoms and medical examination findings.  After the December 7, 2011 injury, claimant was reporting very high pain levels that would not be consistent with his prior releases to return to work full duty.  (Ex. 3, p. A2)  Claimant reported radicular symptoms after the December 2011 incident that went all the way to his right foot.  (Ex. 4, p. C1)  Medical specialists were documenting positive straight leg raises, back spasms, as well as reduced ranges of motion of the low back after the December 2011 incident.  (Ex. 3, p. A1; Ex. 4, p. B1; Ex. 9, p. A12)  
Claimant lost mobility, had difficulty ambulating, and gained 40 pounds after the December 2011 work injury.  (Ex. 4, p. D1)  Perhaps most importantly, both Dr. Taylon and Dr. Tibbs suggested that surgical intervention would be warranted on claimant’s low back if he were not morbidly obese.  (Ex. 3, p. B1; Ex. 4, pp. A1, E1)  I found no medical specialists that recommended surgical intervention prior to December 7, 2011.  

Finally, claimant’s job duties were relatively physical in nature.  He worked in extreme conditions, worked with large, heavy items, climbed power poles, and was capable of performing those job duties for several years prior to December 7, 2011.  (Claimant’s testimony; Ex. B, pp. 16, 26, 36, 44)  His physicians now recommend against returning to similar employment. (Ex. 3, p. B2; Ex. 4, p. B1; Ex. 4, p. F1)
Defendants’ argument about the lack of knowledge of prior medical treatment and condition by Dr. Taylon and Dr. Tibbs is acknowledged and is somewhat troubling.  On the other hand, defendants had the opportunity to investigate this claim, collect any records they desired, and could have questioned these physicians or obtained an independent medical evaluation prior to hearing.  Claimant’s symptoms, functional levels, and medical evaluations all suggest a significant change in claimant’s condition after the December 7, 2011 work injury.  Therefore, I accept the consistent and unrebutted opinions of Dr. Taylon and Dr. Tibbs.  Specifically, I find that claimant’s condition, symptoms, and treatment after December 7, 2011 are causally related to and result from a material aggravation of claimant’s underlying L5-S1 spondylolisthesis.  Claimant has proven a work injury occurred and that his condition and treatment from December 7, 2011 to the present are causally connected to the December 7, 2011 work injury.

Having found that claimant proved a work injury and that his current condition is causally related to the work injury, I must also consider claimant’s claim for permanent disability.  I find the opinion of Dr. Taylon and Dr. Tibbs to be most credible on this issue.  Dr. Taylon opined that claimant, “should be restricted to 25 pounds of lifting.  He should do repetitive bending or twisting.”  (Ex. 3, p. B2)  Dr. Taylon also noted that claimant should be allowed to change positions every two hours.  (Ex. 3, p. B2)  Dr. Tibbs opined that claimant is not capable of engaging in regular and continuous employment.  (Ex. 4, p. F1)  Having observed claimant’s condition at hearing and observing his use of a cane, his difficulties ambulating, and his extremely slow gait pattern, I find that claimant is not capable of returning to substantial and gainful employment at the present time.
However, I also find that claimant’s condition could be improved by additional treatment.  Both Dr. Tibbs and Dr. Taylon suggest that surgery on claimant’s low back condition could be beneficial to his symptoms.  Neither physician believes that it is reasonable and appropriate to proceed with surgery at the present time due to claimant’s obesity.

Mr. Thacker is a 38 year old gentleman that weighs at least 365 pounds.  Dr. Taylon suggested claimant may weigh more than his stated weight. (Ex. 3, p. A1)  Claimant has gained significant weight as a direct result of his inactivity and inability to be active as a result of the December 7, 2011 work injury.

However, his neurosurgeons have suggested that bariatric surgery for weight loss would be a reasonable option that would subsequently permit claimant to undergo his low back surgery to improve his low back condition.  (Ex. 3, p. B1; Ex. 4, p. E1; Ex. 4, p. F1)  Claimant understands the risks of the proposed bariatric surgery but testified that he has a desire to proceed with the bariatric surgery for weight loss and with the low back surgery recommended.  Claimant testified that he does not feel like he is able to do anything in his current condition and that he is “just existing.”  He specifically asks that defendants be ordered to provide both the bariatric surgery as well as the low back surgery.

I find that claimant’s weight gain since the December 7, 2011 injury, coupled with claimant’s inability to be physically active have resulted in an inability to lose weight to qualify for low back surgery.  Although some risk is involved, I find that claimant’s desire to proceed with bariatric surgery to lose weight is reasonable and appropriate to permit him to further seek surgical intervention on his low back.  I find that the combination of these two surgeries is likely to improve claimant’s condition, reduce his symptoms, and likely to reduce his industrial disability.  Therefore, I find that claimant has not yet achieved maximum medical improvement and that it is inappropriate to determine his level of permanent disability at this time.

Instead, I find that claimant is not currently capable of engaging in meaningful, gainful employment.  I find that reasonable medical options exist that could, and likely will, improve claimant’s overall physical condition and earning capacity.  

The parties submitted the extent of claimant’s gross earnings as a disputed issue for determination.  However, the parties provided very little evidence on this issue.  The only evidence I identify in this record comes from claimant and is contradictory.

Claimant testified at hearing that he earned $26.00 per hour at Chain Electric and that he worked 60-70 hours per week.  However, he also acknowledged that he would work 21 straight days and then have seven days off.  

Claimant also introduced Exhibit 11, which is apparently a personnel record from Chain Electric.  That document indicates that claimant received a pay raise in July 2011 and was earning $27.00 per hour at the time of his alleged injury.  I find that the company’s personnel record is likely the most accurate evidence as to claimant’s hourly rate.  I find that claimant earned $27.00 per hour immediately prior to the alleged injury.

With respect to the number of hours worked, claimant’s hours obviously fluctuated and he would also have one full week off out of every four weeks.  Given this work schedule, it is likely that claimant worked approximately 65 hours per week for ten weeks and had three weeks off during the 13 week period immediately preceding his injury date.  This would result in claimant working 650 hours during the 13 weeks immediately preceding his injury date.  At $27.00 per hour, I find that claimant likely earned $17,550.00 during the 13 week period immediately preceding his injury date.  This corresponds to a gross average weekly wage of $1,350.00.

CONCLUSIONS OF LAW
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

In this case, I found that claimant fell on December 7, 2011 and that as a result of that specific and traumatic incident he sustained an injury to his low back.  Claimant carried his burden of proof to establish he sustained a work injury on December 7, 2011.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

I found that the unrebutted opinions of Dr. Taylon and Dr. Tibbs were credible despite a challenge from defendants.  Having accepted those medical opinions, I found that claimant did prove by a preponderance of the evidence that his disability after December 7, 2011 was the result of a substantial and material aggravation of his underlying low back condition.  Therefore, claimant carried his burden of proof and is entitled to recover workers’ compensation benefits in some amount.

Claimant asserts a claim for permanent disability.  However, I found that reasonable treatment options exist that could reduce claimant’s permanent disability.  

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Claimant clearly has not returned to work and is not capable of returning to substantially similar employment at the present time.  Therefore, his healing period can only terminate when it is medically indicated that significant improvement from the injury is no longer anticipated.  Iowa Code section 85.34(1).  Significant improvement is still anticipated with additional medical care for Mr. Thacker.  Mr. Thacker desires the additional medical care.  Therefore, claimant has not yet achieved maximum medical improvement and remains in a healing period.  Id.
Claimant also seeks an order for alternate medical care, specifically an order directing defendants to pay for bariatric surgery for weight loss and the subsequent recommended low back surgery.  An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Company, 528 N.W.2d 122, 123 (Iowa 1995).  

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 437 (Iowa 1997), the supreme court held that “when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is ‘inferior or less extensive’ than other available care requested by the employee,  . . .the commissioner is justified by section 85.27 to order the alternate care.”  

Offering no care is the same as offering no care reasonably suited to treat the injury.  Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 436 (Iowa 1997). 

In this instance, defendants are essentially offering no additional care.  In essence, they take the position that claimant is at maximum medical improvement.  However, I found that reasonable treatment options exist that will likely improve claimant’s condition and ability to compete in the labor market.  Therefore, I conclude that defendants are offering less extensive medical care than is available.  I found that the recommended bariatric surgery and low back surgery were both reasonable medical options.  Therefore, I conclude that defendants should be ordered to pay for both the recommended bariatric surgery for weight loss and the low back surgery thereafter.

The parties dispute the applicable weekly rate.  Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which the employee was injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee’s customary earnings is excluded, however.  Section 85.36(6).  In this case, I found that the claimant’s earnings for the 13-week period immediately preceding the date of injury averaged $1,350.00 per week.
The weekly benefit amount payable to an employee shall be based upon 80 percent of the employee’s weekly spendable earnings, but shall not exceed an amount, rounded to the nearest dollar, equal to 66-2/3 percent of the statewide average weekly wage paid employees as determined by the Department of Workforce Development.  Iowa Code section 85.37.  

The weekly benefit amount is determined under the above Code section by referring to the Iowa Workers’ Compensation Manual in effect on the applicable injury date.  The parties stipulate that claimant was married and entitled to two exemptions on the date of injury.  Having found that claimant’s gross average weekly wage was $1,350.00, and using the Iowa Workers’ Compensation Manual (p. 125) with effective dates of July 1, 2011 through June 30, 2012, I determine that the applicable weekly rate for the benefits owed is $849.38. 

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

Defendants did not obtain any opinions as to the extent of claimant’s permanent impairment.  Claimant failed to establish the prerequisites necessary to qualify for reimbursement of his independent medical evaluation with Dr. Taylon.  Claimant has not proven entitlement to the expenses of Dr. Taylon’s evaluation under Iowa Code section 85.39.

Claimant also seeks an assessment of his costs.  Costs are assessed at the discretion of the agency.  Iowa Code section 85.40.  Claimant has prevailed in both cases.  Therefore, exercising the agency’s discretion, I conclude that it is appropriate to assess some of claimant’s costs against defendants.  
Claimant does not itemize or request specific costs be taxed.  However, filing fees are appropriate costs.  876 IAC 4.33(7).  Defendants are assessed the $100.00 filing fee.

ORDER

THEREFORE IT IS ORDERED:
Defendants shall pay to claimant ongoing healing period benefits at the weekly rate of eight hundred forty-nine and 38/100 dollars ($849.38) per week commencing on December 8, 2011 and continuing until the earliest of the provisions of Iowa Code section 85.34(1) permit termination of healing period benefits.
Defendants shall pay any accrued weekly benefits in a lump sum, along with applicable interest pursuant to Iowa Code section 85.30.

Defendants shall provide claimant alternate medical care, including the requested bariatric surgery and low back surgery, if deemed appropriate by appropriate and qualified surgeons for each procedure.

Defendants shall reimburse claimant’s costs totaling one hundred and no/100 dollars ($100.00).
Defendant shall file subsequent reports of injury (SROI) as required by this agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.  

Signed and filed this ___26th ______ day of November, 2013.

________________________
       WILLIAM H. GRELL
      DEPUTY WORKERS’    COMPENSATION COMMISSIONER

Copies to:

Laura Pattermann

Attorney at Law

300 W. Broadway, Ste. 145

Council Bluffs,  IA  51503

lpattermann@sgallnerlaw.com
Jean Z. Dickson 

Attorney at Law

111 E Third St, Ste 600 

Davenport,  IA 52801-1596 

jzd@bettylawfirm.com
WHG/kjw  
13 IF  = 13 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.


