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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JERRI LYNN STREETER,
  :



  :                  File No. 1273215 


Claimant,
  :



  :                A R B I T R A T I O N

vs.

  :



  :                     D E C I S I O N 

SMURFIT-STONE CONTAINER,
  :



  :     


Self-Insured,
  :


Employer,
  :        HEAD NOTE NO:  1100; 1802; 1803;


Defendant.
  :                                       2500; 2800; 4000.2

______________________________________________________________________

STATEMENT OF THE CASE 


Jerri Lynn Streeter, claimant, filed a petition in arbitration seeking workers' compensation benefits from Smurfit-Stone Container Corporation, self-insured defendant employer, as a result of an injury she allegedly sustained on July 24, 2000, which allegedly arose out of and in the course of her employment.  The case was heard and fully submitted in Sioux City, Iowa, on May 23, 2002.  The evidence in the case consists of the testimony of claimant, Eugene Streeter, Tami Vogt, Jeff Johnson, Scott Doran, Timothy Mead, and Steve Terrell.  The evidence also consists of joint exhibits 1 through 22 and defendant exhibit A.  

ISSUES


The parties presented the following issues for resolution in the case:

1. Whether claimant sustained an injury on July 24, 2000, which arose out of and in the course of her employment; 

2. Whether the injury is the cause of temporary disability from October 18, 2000, through December 4, 2000, although defendant did stipulate if it is liable for the alleged injury, claimant is entitled to temporary total disability and/or healing period benefits during this period of time; 

3. Whether the injury is the cause of permanent disability and whether claimant is entitled to a 50 percent loss of earning capacity as a result of the injury; 

4. Whether defendant is to pay medical expenses claimant attached to the hearing report and whether those expenses were causally connected to the work injury; 

5. Whether the claim is barred by failure on the part of claimant to give notice within 90 days as required by Iowa Code section 85.23; and

6. Whether penalty benefits are to be assessed against defendant for delaying commencement of benefits without reasonable cause or excuse.  


The parties stipulated that if the alleged injury is found to be the cause of permanent disability, it is to be evaluated on an industrial basis and that the commencement date for any permanent partial disability benefits awarded would be October 31, 2001.  The parties further stipulated at the time of the alleged injury claimant’s gross earnings were $483.19 per week, she was married, and entitled to two exemptions.  Based on this information claimant’s correct weekly rate of compensation is $312.78.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that: 


Jerri Lynn Streeter, claimant, was born on February 1, 1951, making her 51 years old at the time of the hearing.  Claimant is a high school graduate and after high school has worked in jobs, which required hard physical labor involving pulling, lifting, and twisting.  Among those jobs were working as a packinghouse worker, as an assembly line worker, as well as a housekeeper and childcare provider.  


Claimant began working for defendant employer in 1994 and on September 27, 1994, filled out a personal history record on which she indicated the answer “no” to whether she now had or ever had back pain.  In fact, claimant had been treated for low back pain by G. L. Tapper, D.C., as far back as February 25, 1987.  (Exhibit 1, page 2)  Claimant was also involved in a motor vehicle accident in 1994 for which she received some treatment of such pain and acknowledged at hearing, as well as in answers to interrogatories posed by defendant employer, that she did sustain a back strain in 1989 while working for another employer, was off work for two weeks and received workers' compensation benefits during that time.  However, claimant maintained that these injuries were temporary in nature and eventually resolved to the point that she was able to continue her working activities as well as her activities of daily living.  It is further noted that in a recorded statement taken of claimant on behalf of defendant employer that claimant initially indicated she had not had any automobile accidents in the past or any prior workers' compensation claims.  (Ex. 18, p. 1)  At hearing claimant testified that the motor vehicle accident was not serious and she forgot about it at the time she was asked this question.  She did admit that she failed to disclose to this individual that she had a prior workers' compensation claim for the strained back. 


Claimant’s initial job with defendant employer was that of a bundler/stacker and claimant eventually bid into the job of a glue machine operator, which she was performing at the time of the alleged injury on July 24, 2000.  On this job claimant had an assistant who helped claimant fold down boxes and feed them through a machine to be glued and, with the help of this individual, also stacked the boxes after they came out of the machine.  Claimant testified at times she had to push on boxes to get them to move on automatic rollers and that this did involve her putting substantial pressure on her low back and legs.  Claimant also was required to stack pallets which weighed from 50 to 55 pounds, some of which she had to pull from overhead and also involved her twisting in the handling of the pallets.  


Prior to July 24, 2000, claimant missed no work due to pain in her back and although she did have some medical treatment from Dr. Tapper shortly before July 24, 2000, for back pain, that back pain resolved after treatment.  


On July 24, 2000, after performing her job for a period of time, claimant in pushing a load of boxes experienced excruciating pain in her low back that went down her right leg to her ankle.  Claimant finished the day thinking that she had pulled a muscle.  Claimant’s husband, Eugene Streeter, testified that when he saw claimant going to work the morning of July 24, 2000, she was in good shape but that when she came home at the end of that work shift, claimant had terrible pain in her low back and leg.  Claimant’s daughter, Tami Vogt, testified that she saw claimant being in the same condition and that she was not in such pain prior to July 24, 2000.  Ms. Vogt also indicated that claimant thought that she had pulled the hamstring in her right leg and that this was the cause of her difficulties.  


Jeff Johnson, a co employee of claimant testified that he had worked with claimant for 15 years and had also supervised claimant.  He testified claimant indicated she was having pain down the back of her leg toward the end of July 2000 and Mr. Johnson stated that he suggested to claimant it might be from a hamstring or a sciatic nerve problem, which Mr. Johnson had had in the past.  Mr. Johnson further testified he suggested to claimant that she report her complaints to the employer and believed claimant had done so during the first of August 2000.  


In fact, claimant did not report the injury immediately to defendant employer and continued to work on a full-time basis without seeking medical treatment until September 29, 2000, when she did see Dr. Tapper for her low back and right leg pain.  The pain symptoms had worsened at that point which prompted claimant to seek medical treatment.  Dr. Tapper offered two treatments, which did not help claimant’s symptoms, and Dr. Tapper also took an x-ray of claimant’s low back, which showed that claimant might have a bulging disc.  On October 9, 2000, Dr. Tapper took claimant off work and claimant testified that she took this off-work slip to her supervisor, Jack Hansel.  She maintains at that point Mr. Hansel asked whether or not she was going to file a workers' compensation claim and claimant indicated to Mr. Hansel that her problem had to be from work.  


Steve Terrell, defendant employer’s plant superintendent, testified that when an employee reports a work injury to a supervisor, that the supervisor is to fill out a work injury form and then an investigation is to be conducted.  Mr. Terrell testified that Mr. Hansel did not inform him that claimant had reported a work injury and that he first learned that claimant was filing for workers' compensation for a work injury through the president of the union which represents employees at defendant employer.  This person told Mr. Terrell that claimant’s daughter had told the union president that claimant wanted to file a workers' compensation claim due to her back. 


Dr. Tapper advised claimant to see her family doctor, S. K. Vandevegte, D.O., which claimant did on October 17, 2000.  Dr. Vandevegte’s history set forth claimant’s complaints were that of severe back pain which radiated into her right leg and that this had been going on since July.  Dr. Vandevegte scheduled claimant for an MRI of her lower back, however, claimant was not able to get an appointment for several days which was unacceptable to claimant based on the severe pain that she was experiencing.  Claimant was aware through friends of Ralph Reeder, M.D., who is an orthopedic surgeon.  Dr. Reeder was able to see claimant on October 18, 2000, and was also able to schedule an MRI of her lumbar spine on that date.  The MRI demonstrated claimant to have a large right paracentral disc herniation at L5-S1 extending into the right lateral recess and also the origin of the right neuroforamina.  This appeared to compress the right L5 nerve root as it exited the neuroforamina along with the right S1 nerve root in the lateral recess.  The MRI also demonstrated mild to moderate degenerative spondylosis throughout the remainder of claimant’s lumbar spine.  (Jt. Ex. 5, p. 1)


In the history taken by Dr. Reeder from claimant on October 18, 2000, he noted that claimant had spontaneous, severe onset of calf and thigh pain in July 2000 and was not aware of any particular “ensiding” [sic] event that caused this.  Dr. Reeder went on to indicate that claimant’s pain initially was moderate but became severe over the prior two to three weeks.  (Jt. Ex. 5, p. 4)  


Based on the MRI findings, Dr. Reeder performed microsurgical diskectomy at L5-S1 on the right on October 18, 2000.  His operation note findings indicated that claimant had multiple free fragments that had traveled into the axilla of the S1 nerve root as well as above the shoulder of the nerve root itself.  (Jt. Ex. 5, p. 2) 


Claimant acknowledged on cross-examination that when she entered the hospital at the time of her surgery, that she listed the health insurance carrier she had with defendant employer as the carrier responsible for payment of her medical expenses.  


Dr. Reeder, on November 20, 2000, set forth that claimant indicated to him on that date that she felt she began to have right-sided leg discomfort as a result of work-related activity and that this occurred while she was performing her usual task which did involve heavy labor-type job activities.  (Jt. Ex. 10, p. 1)  On May 1, 2001, Dr. Reeder again reiterated that claimant worked as a laborer which entailed extremely heavy duties and that it was not unreasonable to consider that those activities caused a disc herniation that eventually required the operative procedure he performed on October 18, 2000.  He went on to state the following:  

In short, Mrs. Streeter describes that after heavy lifting, bending and twisting at work she began to suffer pain in her buttock and thigh consistent with sciatica as a result of a disk rupture occurring in July 2000.  Mrs. Streeter has related to me and recalls that the onset of her pain occurred at work and that she did report this to her supervisor.  My opinion that her work activities caused her disk herniation are based on that history alone.

(Jt. Ex. 9)  


On August 29, 2001, Dr. Reeder examined claimant who continued to complain of a severe degree of lower back pain.  At that time he suggested claimant have restrictions of lifting 15 pounds occasionally, 8 pounds frequently, and negligible weight constantly.  He did indicate claimant could frequently sit, stand, and walk and occasionally bend, twist, kneel, crouch, crawl, or squat.  (Jt. Ex. 10, p. 2)  In fact, claimant had returned to work for defendant employer in a job that is reserved for individuals who have work injuries and have light duty restrictions.  Claimant is continuing to perform that job and testified that it is within her present restrictions.  She testified the employer has informed her that the employer wants to keep her in this job and that she is still considered a valued employee.  


On October 31, 2001, Dr. Reeder opined claimant to have a total 13 percent whole person impairment as the result of the alleged injury and imposed the following permanent restrictions:  lifting 25 pounds occasionally, 10 pounds frequently, and negligible weight constant.  He further indicated claimant could torso lift 10 pounds occasionally and negligible frequent and constant.  He also indicated claimant is limited in shoulder level or overhead lifting, carrying, or pushing but that claimant could frequently sit, stand, and walk.  He also indicated claimant could frequently reach, climb, squat, kneel, and crawl and could occasionally bend.  (Jt. Ex. 10, p. 3)


Claimant was seen by Justin L. Ban, M.D., on June 22, 2001, for the purpose of an independent medical examination at the request of claimant’s attorney.  Dr. Ban reflected that after claimant’s surgery, her leg pain resolved but claimant then gradually had an increase of low back pain.  (Jt. Ex. 12, p. 2)  After reviewing the medical records and conducting his own physical examination, Dr. Ban also found claimant to have a 13 percent whole person impairment as a result of the injury.  (Jt. Ex. 12, p. 6)  In an addendum dated August 6, 2001, to his original report, Dr. Ban offered the following opinion: 

An analysis of the medical records and a review of the occupational history indicated that the examinee’s “work activities” consisted of repetitive bending and leaning forward while pushing, pulling with her upper extremities.  It is on this basis that this rater opines that Ms. Streeter’s work activities with Smurfit-Stone Container caused, contributed or materially and permanently aggravated her medical condition and associated impairment.

(Jt. Ex. 13)


One of the medical expenses claimant is requesting defendant to pay is the cost of this evaluation conducted by Dr. Ban.  However, as the record does not reflect that prior to this examination a physician retained by defendant had offered an opinion as to the extent of claimant's disability, defendant employer is not responsible for the payment of this examination.  


An independent medical examination was conducted by Robert Suga, M.D., orthopedic surgeon, at the request of defendant employer.  This examination took place on April 30, 2002.  Dr. Suga had available to him claimant’s prior medical records as well as conducting his own physical examination and history from claimant.  Dr. Suga’s history noted claimant having prior treatment by Dr. Tapper for sciatica and low back pain before July 24, 2000, and that in July 2000 while at work, claimant began noticing sciatica in her right leg.  He indicated claimant continued to work and did not seek treatment until September 2000 and by October 2000 claimant was having significant sciatica-type pain that was not being relieved by chiropractic treatment.  (Jt. Ex. 15, p. 2)  Dr. Suga noted that claimant was having intermittent low back and right leg pain at the time he examined her and that claimant does not take medication for her pain symptoms, which claimant confirmed in her testimony.  (Jt. Ex. 15, p. 2)  Dr. Suga also noted claimant to have smoked one pack of cigarettes per day doing so for 33 years.  (Jt. Ex. 15, p. 5)  Dr. Reeder had also noted this in his history.  (Jt. Ex. 5, p. 4)


Dr. Suga opined that claimant’s disc herniation was idiopathic as to its onset based on claimant's prior treatment for sciatica and low back pain before July 24, 2000, and after his review of claimant’s job description.  He also indicated there was no history pointing to any particular injury beyond routine work activities.  He also stated based on claimant being a chronic smoker and also having degenerative disc disease at other levels in the lumbar spine, this could have been the cause of the disc herniation and that, therefore, the disc herniation was related to several causative factors.  (Jt. Ex. 15, p. 8)  Dr. Suga reinforced his opinion in a deposition that was taken of him on May 21, 2002, and is part of the record as exhibit 16.  In particular, at page 16 of exhibit 16, Dr. Suga again sets forth his reasons for why he believed claimant’s disc herniation was not caused by work activities. 


Claimant testified that she was informed by defendant employer that they were denying her claim and as a result no workers' compensation benefits were paid to her by defendant employer.  She further indicated that prior to Dr. Suga, she was not sent to any other doctor at the employer’s request.  


Scott Doran and Timothy Mead testified that they had worked with claimant and both indicated that claimant made no complaints to them about her having back or leg pain after July 24, 2000.  Mr. Doran indicated that it did not appear claimant had difficulty running the gluer machine after that date.  Mr. Doran did indicate that he considered claimant to be an honest person.  Mr. Mead indicated that claimant was not the type of person to complain.  


Claimant testified that she has no other job skills and has limited computer skills.  She did work some jobs while in high school which would be within her restrictions which appear to have been sales-type jobs.  Claimant was seen by Sandra Trudeau, vocational rehabilitation consultant, for an earning capacity assessment on January 10, 2002.  Ms. Trudeau had available to her claimant’s medical records and also interviewed claimant as to the type of work claimant had performed in the past.  Ms. Trudeau offered the opinion that based on Dr. Reeder’s permanent restrictions, the claimant was able to do light and sedentary work and accordingly claimant would not be able to do most, if not all, the types of work that she had done prior to the injury.  Ms. Trudeau estimated that claimant had sustained an approximate loss of access to employment of 25 percent.  (Jt. Ex. 17, p. 6) 


REASONING AND CONCLUSIONS OF LAW 


The first issue to be resolved is whether claimant sustained an injury arising out of and in the course of her employment.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).


Defendant employer relies on the opinion of Dr. Suga that based on claimant having prior low back pain and treatment for that condition, her being a smoker for a number of years, and that her job activities were not necessarily those that would have caused a disc herniation, that in their opinion claimant’s injury was idiopathic in nature and not related to her job duties.  However, although claimant did have prior low back pain for which she received treatment, that back pain resolved itself after treatment; not like what occurred to claimant after July 24, 2000, when she eventually had to be taken off work and surgery was performed.  Claimant has testified credibly that the type of work activity she was engaged in on July 24, 2000, did involve lifting and twisting of her torso that led to Dr. Reeder’s opinion claimant's job activities were the reason that the claimant sustained the disc herniation for which he offered surgery.  It is also noted that in claimant's prior treatment of her low back pain there is no indication the claimant had indicated the right leg pain that she had after July 24, 2000.  It is, therefore, concluded that based on the credible testimony of claimant as to how the injury occurred and the opinion of Dr. Reeder that the disc herniation was caused by her work activities, claimant did sustain an injury arising out of and in the course of her employment.  


The next issue to be resolved is whether claimant gave notice or whether defendant employer had actual notice of her injury as required by Iowa Code section 85.23.  

Section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812.

Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Comm'n, 229 Iowa 700, 295 N.W. 91 (1940).


Claimant testified that when she initially began having pain in her low back and right leg, she did not consider it to be of a serious nature based on her prior history of such symptoms and her belief that, in fact, what she sustained was a hamstring injury.  It wasn’t until the pain progressed to the point that she sought treatment from Dr. Tapper, in September 2000, that claimant began to understand the seriousness of her injury especially after claimant was taken off work and eventually had to have surgery on October 18, 2000.  It is apparent from the testimony offered by claimant and the other witnesses that claimant was the type of individual who did not complain of pain symptoms and also did not miss work because of any such pain symptoms.  It is concluded that using the discovery rule, that the 90-day time period would begin to run as of September 29, 2000, when claimant saw Dr. Tapper.  Claimant’s petition was filed on December 4, 2000, therefore, the notice requirement was satisfied.  It is also concluded that even if it were to be found that claimant knew of the injury and the seriousness of it earlier than September 29, 2000, claimant credibly testified she informed her supervisor of the injury on October 9, 2000, when she presented the supervisor with the slip from Dr. Tapper taking claimant off work and that this was sufficient to notify the employer her injury was work-related. 


The next issue to be determined is the extent of claimant's industrial disability.  

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

At the time of the hearing claimant was 51 years old and she is a high school graduate.  Claimant’s primary employment after high school involved heavy physical labor which claimant is not able to perform based on the restrictions imposed by Dr. Reeder.  Claimant has indicated she has no other job skills that she has accumulated during her post high school working life and also has limited computer skills.  A vocational evaluation was done of claimant which indicated claimant had an approximate 25 percent loss of access to employment as a result of the injury.  After considering all of these factors, it is concluded claimant has sustained a 50 percent industrial disability as a result of the work injury.  

It was stipulated by the parties that if defendant employer was found liable for the injury, that claimant would be entitled to healing period benefits from October 18, 2000, through December 4, 2000.  

The next issue to be determined is whether defendant employer is required to pay the medical expenses that claimant attached to the hearing report.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

With the exception of the charge for Dr. Ban’s independent medical examination, all other expenses were causally related to the treatment claimant had as a result of the work injury.  Therefore, with the exception of Dr. Ban’s charge of $800.00, defendant employer will be responsible for payment of the balance of those expenses. 

The last issue to be resolved is whether penalty benefits should be imposed upon defendant employer for denial and nonpayment of benefits in relation to the work injury.  


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).
Claimant contends that defendant employer had no reasonable basis to deny the claim primarily based on the fact that defendant employer did not send claimant to any physician until claimant was seen by Dr. Suga in April 2002.  However, defendant employer maintains that there was a reasonable basis for their denial as there were factual disputes, that if resolved in the favor of the employer, would have supported the employer’s denial of benefits.  Those disputes were whether claimant provided notice to defendant employer of the injury within the time required by the statute, and whether or not claimant’s injury was caused by her work activities in light of her prior treatment for similar symptoms, and also based on claimant's lifestyle of being a smoker for several years, based on the opinion offered by Dr. Suga.  It is concluded that defendant employer did not unreasonably delay payment of permanency benefits under these facts and, therefore, claimant is entitled to no penalty benefits in this matter.  

ORDER 


THEREFORE, IT IS ORDERED: 


That defendant employer shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits at the weekly rate of three hundred twelve and 78/100 dollars ($312.78) commencing on October 31, 2001.  


That defendant employer shall pay healing period benefits to claimant from October 18, 2000, through December 4, 2000, at the weekly rate of three hundred twelve and 78/100 dollars ($312.78).  


That defendant employer shall pay the medical expenses set forth in the attachment to the hearing report with the exception of the expense of Dr. Ban’s examination.  


That defendant employer shall pay interest pursuant to Iowa Code section 85.30.  


That defendant employer shall pay the cost of this action pursuant to 876 IAC 4.33.  


That defendant employer shall file subsequent reports of injury as required by the agency.  

Signed and filed this ____28th___ day of August, 2002.

   ________________________







 STEVEN C. BEASLEY
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  COMPENSATION COMMISSIONER
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