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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KEVIN RUMMELLS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5035283
G.L.S. JANITORIAL SERVICES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :


 
  :   

FARM BUREAU PROPERTY &
  :

CASUALTY CO.,
  :



  :


Insurance Carrier,
  :               Head Note Nos.:  1803, 2701
           Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Kevin Rummells, has filed a petition in arbitration and seeks workers’ compensation benefits from G.L.S. Janitorial Services, Inc., employer, and Farm Bureau Property & Casualty Co., insurance carrier, defendants. 
This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman on September 6, 2013 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-16; defendants’ exhibits A-C as well as the testimony of the claimant and claimant’s wife, Cordella Rummells.  

ISSUES

The parties submitted the following issues for determination:

1. The extent of claimant’s entitlement to permanent disability;
2. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27; and
3. Whether claimant is entitled to alternate medical care with Stanley Mathew, M.D. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:
Claimant at the time of the hearing was 47 years old.  Claimant is a high school graduate.  He has attended college but has not earned a degree.  Claimant’s work history consists of working at gas stations, landscaping, and at a fast food restaurant.  The claimant worked as a caddy for his brother on the Senior PGA golf tour and was a professional golfer himself for a number of years in his 20’s.  Claimant then became involved in the use of illegal drugs and had problems with addiction. 
Al Arp is the owner of G.L.S. Janitorial and has helped out claimant by sponsoring him in local pro-am golf tournaments and by employing claimant.  Mr. Arp also owns a lawn care business, and claimant has worked for that business. 

At the time he was injured claimant was working two jobs.  He estimated that he worked 80 hours per week.  He worked for the employer and mowed lawns/removed snow.  On August 30, 2010 he was unloading pallets of cleaning supplies.  He bent down to pick up something from the pallet and felt a pop in his neck.  At the same time another employee struck claimant in the neck with a box.  The claimant finished his shift, but the following day he went to the hospital for pain. 
Claimant had an MRI on October 5, 2010, which revealed a central disc protrusion at C6-7.  He was referred to Chad Abernathey, M.D., a neurosurgeon in November 2010.  Dr. Abernathey recommended conservative care.  (See Exhibit 6)  Claimant then sought care with David Segal, M.D., a neurosurgeon.  Dr. Segal initially recommended injections, but as claimant’s pain continued he recommended surgery.  On April 18, 2011 claimant underwent a two-level cervical fusion. 
Dr. Abernathey opined on October 7, 2011 that claimant had no restrictions from an anatomical or neurosurgical standpoint.  (Exhibit 6, page 3)  Dr. Mathew assigned restrictions of no lifting over 15 pounds, and no repetitive pulling, pushing, or twisting on December 17, 2011.  On July 15, 2013 claimant was given restrictions of no lifting over 10 pounds with right arm, no repetitive overhead lifting, and no repetitive pushing, pulling or twisting.  Dr. Abernathey assigned a 9 percent whole person permanent impairment.  Dr. Mathew assigns 25 percent and F. Manshadi, M.D., 26 percent. 

Dr. Manshadi’s impression of claimant’s condition was:

IMPRESSION:

1) Status post neck surgery, anterior approach, with fusion from C5-C7 and instrumentation

2) Severe reduction in neck range of motion with right upper extremity weakness involving C5, C6, C7 myotomes as well as C5, C6, C7 dermatomes

3) Major depressive disorder

4) Depression with worsening

DISCUSSION:  Mr. Kevin Rummells sustained a work injury on 08/30/11 involving his neck while he was working for GLS Janitorial.  This is well documented in the records.  Mr. Rummells did receive surgical treatment through Dr. Segal.  Since the surgery Mr. Rummells has been having significant neck pain for which he has been receiving treatment through Dr. Segal and then through Dr. Sedlacek and Dr. Miller for injections and then more recently by Dr. Stan Matthew at St. Luke’s Rehab Medicine.  He also has received treatment through multiple visits to the emergency room at Mercy Hospital.  Mr. Rummells also was diagnosed by a psychiatrist and a psychologist with recurrent severe depression.  From the records it appears that Mr. Rummells has had previous issues with illicit drug abuse and depression; however, it appears that the last time he was treated for his depression, at least from the records, was about nine years ago by Dr. Larson.  I believe that Mr. Rummells’ depression probably has gotten significantly worse due to his chronic pain since his work injury and then his neck surgery.  I also believe Mr. Rummells has reached maximum medical improvement for his injury and I set the date at six months after his neck surgery and I assume he also, as I indicated, has had problems with worsening of his depression since his neck surgery as a result of his work injury.  I set the date of MMI as of 10/20/11.
(Ex. 2, p. 7)

Dr. Mathew opines that claimant would benefit from trigger point injections, anti-inflammatories, and muscle relaxants.  Further, he believes that claimant will need continued evaluation by a psychiatrist and psychologist for severe depression, anxiety as well as mood disorder. 
Claimant had an evaluation by Michael March, Ph.D., a psychologist, on October 20, 2011 for individual psychotherapy.  At that time Dr. March noted that claimant had a global assessment of functioning (GAF) of 60. On follow up visits with Dr. March claimant’s GAF had slightly improved to 65. 

Claimant has not searched for work.  He no longer plays golf.  At home he stays in his chair.  He feels that he has difficulty swallowing.  He experiences pain at the incision site.  He complains of numbness in his hands.  He has trouble going up stairs.  He testified that he would give anything to be normal again.  Claimant’s wife, Cordella, described her husband as very athletic and high energy before the injury.  She married claimant in 2010.  Now she notes that claimant cannot hold up his head, his mood is depressed, he is bitter and angry.  He takes that anger out on her.  She helps him tie his shoes.  He attempted suicide two times since the injury.  He visited the emergency room due to pain and on occasion required an ambulance because he complained that she was not moving fast enough. 
REASONING AND CONCLUSIONS OF LAW

The first issue is the extent of claimant’s entitlement to permanent partial disability benefits.
Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

Claimant’s injury has substantially aggravated a preexisting mental health condition.  As a result of this condition for which little treatment has been provided, claimant is unable to work up to the limits of his physical restrictions.  The injury and mental health sequelae has left claimant permanently and totally disabled.  There is no reason to analyze this issue under the odd-lot doctrine.  There is no reason to believe there is any market of any kind for claimant’s labor services.  Claimant has established that he is unable to perform any work.  This will likely remain the case until he is provided psychiatric treatment to stabilize his mental health condition. 
The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Claimant seeks payment of medical expenses associated with trips to the emergency room and with Dr. Mathew.  Defendants paid for claimant’s trips to the emergency room until December 2011.  The records show that claimant’s trips to the emergency room have been for pain complaints.  Dr. Mathew has opined that these trips were reasonable and necessary due to claimant’s pain.  No contrary opinions have been offered.  Dr. Mathew has been providing care that has provided some assistance with claimant’s pain control.  No other care has been offered.  Claimant’s request for payment of the emergency room visits shown in Exhibit 12 is granted, as they are reasonable and necessary to treat the claimant’s work injury.  Defendants shall pay for claimant’s care with Dr. Mathew and shall authorize and pay for ongoing care with Dr. Mathew.  Defendants shall authorize and pay for psychiatric care as recommended by Dr. Mathew.  It is likely that with this care the need for further expensive emergency room care will be resolved.
ORDER

THEREFORE, IT IS ORDERED:
Defendants shall pay claimant permanent total disability benefits commencing October 7, 2011 at the weekly rate of two-hundred eighty-six and 94/100 dollars ($286.94).

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.  

Defendants shall receive credit for benefits previously paid. 

Defendants shall pay claimant’s medical expenses for emergency room visits directly and shall reimburse him for those medical expenses he has personally paid pursuant to Iowa Code section 85.27.  

Defendants shall authorize and pay for ongoing care with Dr. Mathew. Defendants shall authorize and pay for psychiatric care as recommended by Dr. Mathew.

Costs of this action in the amount of seven-hundred twenty-five and 55/100 dollars ($725.55) are taxed to the defendants pursuant to rule 876 IAC 4.33.

Signed and filed this ____6th_______ day of February, 2014.
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Copies To:


Gary B. Nelson

Attorney at Law

PO Box 637

Cedar Rapids, IA  52406-0637

gary@rushnicholson.com
Benjamin T. Cook

Attorney at Law

5400 University Ave.

West Des Moines, IA  50266

benjamin.cook@ifblawyers.com
RRP/sam

      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER








6 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


