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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LEE M. BURRESS,
  :



  :


Claimant,
  :                  File No. 5013066


  :

vs.

  :                       A P P E A L


  :            
IBP, INC.,
  :                    D E C I S I O N


  :           


Employer,
  :    Head Note Nos.: 1402.30; 2201; 2203; 

Self-Insured,
  :             2401; 2402; 1802; 1804; 4100.1; 

Defendant.
  :             4000.2; 2501
___________________________________________________________________


Pursuant to an order of delegation of authority by the Workers’ compensation commissioner pursuant to Iowa Code section 86.3, the undersigned enters this decision for the workers’ compensation commissioner.  There is no right of appeal of this decision to the workers’ compensation commissioner.  Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code section 17A.19.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of March 13, 2006 filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis and modification:


As it relates to the issue of industrial disability, the presiding deputy concluded in the arbitration decision that claimant sustained an 80 percent industrial disability as a result of the work injury sustained in this matter.  Accordingly, the deputy awarded 400 weeks of permanent partial disability benefits at the weekly rate of $260.25 commencing on August 3, 2005.  The deputy also ordered defendant to pay healing period benefits from August 16, 2003 through August 2, 2005 at the weekly rate of $260.25.  (Arbitration decision, page 15)  The undersigned cannot affirm the deputy commissioner’s order as it relates to industrial disability for the reasons and analysis that follows.

Claimant testified at hearing that based on the restrictions that have been imposed on him by Jerry Jochims, M.D., that he is unable to perform the type of work that he performed prior to his injury.  (Transcript, p. 52)  Claimant testified as to the specific requirements of his previous work and set forth his belief that based on his present condition he would not be able to perform those jobs.  (Tr., pp. 18-21, 29-32 and 35)


Although claimant testified to his desire to attempt to open a small engine repair shop, at the time of the hearing claimant testified as to the problems he would have in starting up such a business.  (Tr., p. 37) 


The hearing deputy set forth that there was no evidence in the record beyond claimant’s contact with vocational rehabilitation of any efforts made by claimant to find employment.  The deputy further cited to no vocational or other expert witnesses offering opinions that suitable work was not available to claimant.  Accordingly the hearing deputy concluded that claimant had failed to prove that he is not employable in the competitive labor market.  (Arb, p. 12)  

This analysis to the undersigned would indicate that the deputy was considering claimant’s claim under the odd-lot doctrine.  However, the evidence leads to the conclusion that claimant meets the definition of being permanently and totally disabled.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 29, 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. 1982).


Although claimant may have the ability to perform some type of small engine repair work, there is no guarantee that that will occur in the foreseeable future.  It is the conclusion of the undersigned that claimant has sustained an injury which permanently disables him from performing work within his experience, training, education and physical capacities.  Therefore, claimant is entitled to an award of permanent total disability benefits.


As previously mentioned the hearing deputy awarded healing period benefits to claimant from August 16, 2003 through August 2, 2005.  When a claimant is awarded permanent total disability, that claimant is not entitled to an award of healing period benefits.  See Iowa Code section 85.34(1) and DeBose v. Process Mechanical, Inc., File No. 889569 (App. February 22, 1993).  Claimant would be entitled to permanent total disability benefits during this time.  Therefore, the commencement date for permanent total disability benefits will be August 16, 2003.  
ORDER


IT IS THEREFORE ORDERED that the arbitration decision is affirmed as set forth above and with the following modifications:


Defendant shall pay permanent total disability benefits at the weekly rate of two hundred sixty and 25/100 dollars ($260.25) for the period of claimant’s disability commencing on August 16, 2003. 


Defendant shall pay the costs of the appeal, including preparation of the hearing transcript.


Signed and filed this 7th  day of February, 2007.

     



                          ________________________________



                                             
     STEVEN C. BEASLEY





               DEPUTY  WORKERS’ COMPENSATION 

                                                                                     COMMISSIONER
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