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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

HAROLD L COFFMAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                     File No. 5007321

KIND & KNOX GELATINE, INC.,
  :



  :                           A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :  Head Note Nos.:  1803.1; 4000


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Claimant argues that this injury produced not only vision impairment but also headaches, dizziness, and halo night vision.  However, the presiding deputy correctly found that claimant failed to prove that these symptoms are related to the injury.

Claimant argues that the doctor's reference to a vision system impairment automatically renders this a body as a whole injury because the brain is a part of a vision system.  The brain is part of every system in the human body.  Regardless of the fact that the vision system includes the brain, no physical injury to the brain was shown.  The injury was clearly limited to both eyes.

Defendants argue that assessment of a penalty is not proper where the treating physician only stated that the permanency problems may be related.  That argument is not convincing.  First, no other source for the visual impairment appears in the record.  Second, a visual impairment of the type that exists is an expected consequence of the injury.  No evidence was offered from the insurer as to the actual reason for the 42-month delay in paying permanency benefits.  Defendants failed to fulfill their affirmative duty to adjust the claim reasonably.  Boylan v. American Motorists Ins. Co., 489 N.W.2d 742 (Iowa 1992).  Defendants had the burden of proving through admissible evidence that their conduct was reasonable.  Arguments of counsel in a post-hearing brief are not evidence.  Therefore, penalty benefits are appropriate in the amount assessed in the absence of a reason for such a long delay.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).

Defendants did not file a notice of appeal to challenge the penalty award.  Nevertheless, even if the issue were deemed to have been properly raised the award was proper.

Claimant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 21st day of December, 2004.

           ________________________







   MICHAEL G. TRIER
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