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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CHRISTINE KUHLE,
  :



  :


Claimant,
  :

     File No. 5014714


  :

vs.

  :



  :                          

OPENING DOORS MARIA HOUSE,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SAGAMORE INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :             Head Note No.:  1803; 3001
______________________________________________________________________

STATEMENT OF THE CASE

Christine Kuhle, filed a petition in arbitration seeking workers’ compensation benefits from the above-named defendants as a result of an injury she sustained on August 1, 2003, which arose out of and in the course of her employment.  The case was heard and fully submitted in Des Moines, Iowa, on January 30, 2009.  The evidence in the case consists of the testimony of claimant and Michelle Brown, as well as claimant’s exhibits 1 through 19, and defendant’s exhibits A through C.  
ISSUES

The parties presented the following issues for resolution in the case:
The extent of claimant’s industrial disability as a result of the injury; and

Claimant’s correct gross weekly earnings at the time of the injury.

The parties stipulated at the time of the injury claimant was married and entitled to four exemptions.  The parties have also stipulated that if any permanent partial disability benefits are awarded the commencement date for those benefits will be January 29, 2008.  
Although the parties indicated that temporary total disability and/or healing period benefits were no longer in dispute claimant was still contending that the rate at which those benefits have been paid between April 4, 2005 through January 28, 2008, was based on an incorrect gross weekly earnings. 
The parties also indicated that payment of medical expenses, reimbursement for medical mileage, and an independent medical evaluation were no longer in dispute as defendants agreed at hearing to pay those expenses.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witnesses and considered the evidence in the record finds that:
Christine Kuhle, claimant, was 46 years old at the time of the hearing.  Claimant went through high school and described herself as a B and C student.  She eventually received a GED.  She then attended a community college graduating with a human services specialists certificate.  She testified her grade point average in that course of studies was 3.2.

Claimant testified she attended Clarke College in Dubuque up to 1987 pursuing a special education degree.  As part of that program she received a nursing assistant certificate to entitle her to be a CNA.  Claimant has since taken further college classes in special education and estimates that she is approximately 1 ½ years short of receiving a degree in that major.  

Claimant testified she grew up on a farm and did some farm work during that time.  Her past employment has involved her being a bartender, which she considered to be light duty work, and also doing in-home health care for individuals.  While doing this work claimant sustained an injury to her back which required surgery and a permanent restriction being imposed of claimant doing no heavy lifting.  
Claimant testified she was in a motor vehicle accident in 2002 sustaining a concussion as well as having some neck stiffness.  She testified those symptoms eventually resolved. 
In 2001 claimant began working for Mercy Home Health Care offering respite care and monitoring patients.  She averaged working 20 to 35 hours a week and her last rate of pay was $11.50 an hour.  Claimant described this as light duty work.  This employment ended in June 2005 when the employer closed. 

Claimant began working for Opening Doors Maria House, employer, in October 2001.  The employer is involved in offering shelter to homeless women and children.  Clamant was hired as a programming assistant providing support for the women and children in the shelter.  She described the work as not being physically demanding.

Claimant testified that she worked about 39 hours a week and was not allowed to work up to 40 hours a week so that she would not be entitled to benefits that were afforded to full-time employees.   It was claimant’s testimony that there were 5 other programming assistants who were not full-time who worked there while she did but that there were two other programming assistants who worked full-time.  She also testified of knowledge of other employers in the Dubuque area who have individuals working for them in jobs like the claimant worked who were full-time employees.  
Michelle Brown is the executive director of the employer.  She testified that prior to the employer beginning its operation in 2001 a survey of other agencies in the Dubuque area was done and she testified as a result of that survey the pay claimant was receiving was comparable to a regular full-time employee in the area.  

On August 1, 2003, while claimant was at work a basketball hoop fell over and struck claimant on her left shoulder and then her left elbow.  She was eventually referred for treatment by R. Scott Cairns, M.D.  He performed surgery on claimant’s left shoulder and injected her left elbow on April 4, 2005.  Dr. Cairns post-operative diagnosis was of a peripheral surface rotator cuff tear in the left shoulder and tendonitis of the left elbow.  (Exhibit 2, page 9)

It was claimant’s testimony that this surgery made her shoulder worse and that the physical therapy Dr. Cairns sent her to did not help.  She also continued to complain to Dr. Cairns of her left elbow pain.  In fact, Dr. Cairns noted on May 31, 2005, that he informed the claimant he did not want to hear from her about her elbow again until her shoulder had improved.  (Ex. 6, p. 6)
On April 18, 2005, Dr. Cairns noted claimant having excellent motion and strength in her shoulder and released her to return to work with a restriction of no overhead lifting.  (Ex. 6, p. 6)  On December 27, 2005, Dr. Cairns referenced a functional capacity evaluation which showed claimant was suited to do light sedentary to sedentary work.  (Ex. 6, p. 6)

On April 11, 2006, Dr. Cairns noted claimant continued to complain about lateral left elbow pain.  He did examine her left shoulder finding limitation of motion as a result.  Dr. Cairns opined that based on this limitation of motion, as well as the surgery he performed, claimant had an eight percent whole person impairment.  He also indicated that an MRI of claimant’s left elbow was to be obtained.  (Ex. 6, p. 7)  

The MRI of the left elbow took place on July 26, 2006.  It found some irregularity of the cartilage overlying the lateral epicondyle of the humerus which the radiologist indicated could be a manifestation of degenerative arthrosis.  (Ex. 11)  Dr. Cairns, on July 28, 2006, referenced the elbow MRI and also physically examined claimant’s elbow.  As a result Dr. Cairns opined claimant to have a two percent upper extremity 
impairment based on claimant’s elbow motion, which he converted to a one percent whole person impairment.  As a result he opined claimant to have a nine percent whole person impairment from the August 1, 2003, injury.  (Ex. 6, p. 5)

Claimant then came under the care of James Nepola, M.D., who first saw claimant on June 5, 2006.  Claimant stated to Dr. Nepola that her left shoulder was worse than before surgery and that she believed her left elbow and left hand symptoms were always the major problem.  (Ex. 10, p. 2) 

Dr. Nepola determined that claimant would benefit from an arthroscopic subacromial decompression of her left shoulder which he performed on March 21, 2007.  (Ex. 10, pp. 8, 23)  

Claimant testified that this surgery did improve her pain in the left shoulder and muscle spasms she was having in her arm were also not as severe.  However, she continued to have a problem with the shoulder drooping.  
On June 1, 2007, Dr. Nepola noted claimant being happy with her left shoulder results with a significant release of pain.  However, claimant continued to complain of left elbow pain around the medial epicondyle and as a result Dr. Nepola scheduled claimant for a left ulnar nerve transposition surgery.  (Ex. 10, pp. 35-36)  He performed that surgery on September 21, 2007.  His post-operative diagnosis was of cubital tunnel syndrome.  (Ex. 10, p. 43)

In a follow-up appointment with Dr. Nepola on December 17, 2007, claimant reported her left shoulder pain had significantly improved and her range of motion was near normal.  Claimant continued to report occasional numbness in the ulnar border of the dorsum of her left hand and was concerned about poor strength and weakness in holding an item such as a blanket in her left hand.  (Ex. 10, p. 54)  Dr. Nepola ordered additional strengthening activities therapy.  (Ex. 10, p. 55)
On January 28, 2008, claimant reported that therapy was going well, her pain was getting better, and that her strength was improving.  She also believed she was ready to go back to work.  Dr. Nepola opined claimant to be at maximum medical improvement and restricted claimant to doing no repetitive overhead movement.  (Ex. 10, p. 57)  On June 9, 2008, Dr. Nepola opined claimant to have an eight percent whole person impairment as a result of the work injury. 
Claimant was seen by Thomas Hughes, M.D., on August 12, 2008, for an independent medical evaluation.    Dr. Hughes issued his report on August 20, 2008.  Based on his range of motion measurements of claimant’s left shoulder, as well as the surgery claimant had undergone, Dr. Hughes opined claimant to have a 13 percent upper extremity impairment.  He also opined claimant to have a 7 percent upper 
extremity impairment for a radial nerve entrapment and an 8 percent upper extremity impairment for cubital tunnel syndrome.  This equaled a 25 percent upper extremity impairment which he converted to a 15 percent whole person impairment.  (Ex. 13, pp. 9-10)  
Dr. Hughes determined that claimant should not perform any forceful activities with her left arm above shoulder level and avoid anything requiring forceful movement at elevation.  He also restricted claimant to lifting no more than 20 pounds to her shoulder level with the left arm occasionally and also to avoid highly repetitive activities with the left arm requiring pushing and pulling at a distance and any activities further away from her body than at a forearm’s length.  He also determined claimant should avoid intense grasping, squeezing or performing restricted pronation or supination with her forearm.  (Ex. 13, p. 12) 

Claimant testified that her symptoms still involved pain on the top of her left shoulder, drooping of her left shoulder, locking of her left arm muscles with spasms in the left arm as well as numbness in the top of her left forearm to the top of her left hand.  She has noticed a loss of grasping strength and her ability to do activities involving fine dexterity with her left hand and fingers.  Claimant testified that she is right hand dominant.

Claimant was discharged from her job with the employer on April 1, 2005.  It was Ms. Brown’s testimony that claimant’s discharge occurred because claimant had misrepresented her educational background and further that claimant had been demonstrating a negative attitude toward her job and other employees.  Warning notices were issued to claimant before her discharge and are set forth in exhibit A.  Ms. Brown testified that but for her discharge claimant could still be working with the employer within the restrictions issued by both Dr. Nepola and Dr. Hughes.  
Claimant testified that she has been seeking work in the Dubuque and Davenport area but up to the time of the hearing she has not secured a job.  She does not believe she could do some of the work she has done in the past, which involved giving medications to patients or being a cook, because of her loss of strength and dexterity in her left hand and fingers.  She also did not believe she could do the farm work she did as a child growing up.  However, the other types of work that claimant had performed in the past were jobs claimant testified she could perform.  

Claimant also testified that she would be interested in returning to college to complete her degree but as of the time of the hearing she does not have the financial resources to complete a degree at this time.  

REASONINGS AND CONCLUSIONS OF LAW

The first issue to be resolved is the extent of claimant’s industrial disability.
Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 46 years old at the time of the hearing.  She does have a GED plus other college course work which she has completed from which she has received two certificates.  Claimant is also close to completing a college degree in special education.  Claimant has received impairment ratings from Dr. Cairns, Dr. Nepola, and Dr. Hughes as a result of this work injury and those physicians have also issued permanent work restrictions.  Claimant testified that she continues to have pain in her left shoulder as well as numbness in her left arm and hand which has caused a reduction of her grasp strength in the left hand as well as her dexterity in that hand.  
Claimant’s job with this employer was terminated because of the employer’s dissatisfaction with claimant’s job performance as well as an allegation that claimant had misrepresented her educational background.  Whether or not those were valid reasons for claimant’s discharge it is concluded that claimant’s separation from this employment did not occur because of the work injury.  

Claimant has been seeking work in areas that she believes she can perform job duties.  Most of claimant’s past employment with the exception of some farm work, did not involve a great amount of heavy physical labor.

After considering all of these factors the undersigned concludes claimant has established a 25 percent industrial disability.  

The next issue to be resolved is the correct gross weekly wage claimant had at the time of the hearing.  

Claimant contends that her gross weekly wage should be calculated pursuant to Iowa Code section 85.36(9).  She contends that her wage was less than the usual weekly earnings of a regular full-time adult laborer in the line of industry in which she was employed when injured in that locality.  As a result claimant contends that the earnings she had with the employer plus earnings with Mercy Health Center and another employer she worked for during that time should be used in calculating her average weekly wage.  Claimant’s rate calculation is set forth in exhibit 15 pages 1 through 2.  It is noted that from August 3, 2002 up through August 2, 2003 claimant worked between 79 and 80 hours every two weeks.  
Defendants contend that claimant’s average weekly wage should be calculated under Iowa Code section 85.36(6).  Ms. Brown testified that a survey done prior to their beginning this business noted that the other agencies providing services similar to what the employer was going to provide paid their employees the same as regular full-time employees as claimant was paid.  

It is concluded that claimant was working her customary hours for a full pay period for this employer at the time of her injury and therefore pursuant to Iowa Code section 85.36(6) and as set forth in exhibit B by defendants claimant’s gross weekly earnings at the time of the injury are concluded to be $376.00.  Based on claimant’s marital status and allowed exemptions claimant’s correct weekly rate of compensation on the claim is $268.97.  

ORDER

THEREFOE, IT IS ORDERED:
Defendants shall pay claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the weekly rate of two hundred sixty-eight and 97/100 dollars ($268.97) commencing on January 29, 2008.  

That all accrued benefits shall be paid in a lump sum.

That interest shall accrue pursuant to Iowa Code section 85.30.

That defendants are to pay the medical expenses, medical mileage, and the independent medical evaluation attached to the hearing report as agreed to at hearing. 

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendants shall file subsequent reports of injury as required by the agency.

Signed and filed this __3rd_____ day of March, 2009.

   __________________________







STEVEN C. BEASLEY






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Mark J. Sullivan
Attorney at Law

PO Box 239

Dubuque,   IA  52004-0239

Jeff M. Margolin
Attorney at Law

2700 Grand Ave., Ste. 111

Des Moines, IA  50312
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