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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

AMY TUCKER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5032045

BOYS & GIRLS CLUBS OF CEDAR
  :

RAPIDS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1108

______________________________________________________________________

STATEMENT OF THE CASE

Amy Tucker, claimant, has filed a petition in arbitration and seeks workers’ compensation from Boys & Girls Club of Cedar Rapids, employer, and Liberty Mutual, insurance carrier, defendants.

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on March 1, 2011 in Cedar Rapids, Iowa.  The record in the case consists of claimant’s exhibits 1 through 12; defense exhibits A through H; as well as the testimony of the claimant and John Tursi.

Defendants objected to exhibit 9, and ruling on the objection was reserved.  Exhibit 9 is a summary of claimant’s medical mileage expenses.  The objection was based on timeliness, as it was provided to defendants on the day of the hearing.  Even though the exhibit may be untimely, the information contained therein is not a surprise or prejudicial to defendants, as they were well aware of claimant’s medical appointments and it is to be presumed claimant would incur travel expenses to attend those appointments.  The objection is overruled and exhibit 9 is admitted into the record. 

Subsequent to the hearing, claimant filed a motion to reopen the record and admit exhibit 12, a report from Dr. Femino dated February 25, 2011.  Defendants received the report on February 28, 2011.  The hearing in this case was on March 1, 2011.  However, defendants did not serve the report on claimant until two weeks after receiving it, after the hearing. 

Normally the record is closed at the end of a hearing and evidence cannot be received after the hearing.  However, this medical report was generated before the hearing date, and was received by defendants before the hearing date.  It could have been served on claimant at the hearing and a ruling on an offer of the exhibit could have been made by the undersigned at that time.  Instead, defendants sat on the exhibit and did not provide it to claimant until well after the hearing.  This is prejudicial to claimant.   The record is reopened and exhibit 12 is admitted into the record. 

ISSUES

The parties presented the following issues for determination:

Whether the alleged injury is a cause of permanent disability.

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

Whether claimant should be granted alternate medical care. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Defendants have stipulated to a work injury on June 12, 2008.  The causal connection of part of claimant’s current conditions is in dispute.  Claimant has reached maximum medical improvement for her foot injury, but her claimed hip and back injury is not yet at maximum improvement. 

Claimant, Amy Tucker, worked for defendant employer ,Boys and Girls Club of Cedar Rapids.  That facility was affected by the floods Cedar Rapids experienced in 2008, and claimant’s duties included removing items of property from the damaged premises.  While helping to carry a folded up ping pong table on June 12, 2008, the heavy table fell onto claimant’s ankle.  She incurred a crush injury to her right ankle and foot. 

Claimant was taken by ambulance to St. Luke’s hospital.  She was given pain medications, and as a result has a poor memory of the events there.  She was given a brace.  

Claimant was sent by the employer to see Peter Caldwell, DPM.  He diagnosed peroneal tendinopathy and osteochondritis dissencans of the right ankle.  (Exhibit 1)  She eventually underwent surgery to the ligaments of her foot on December 3, 2008, consisting of a peroneal tendon repair and brostom ankle stabilization.  (Ex. 1; Ex. 2)  After an unsuccessful attempt to return to work, claimant has basically not worked since the surgery, and has not been released from care.  (Ex. 2)

Claimant then was seen by James Pape, M.D., on May 19, 2009, when she continued to experience pain and swelling.  Dr. Pape is an orthopedic surgeon.  He found soft tissue thickening near the lateral gutter.  (Ex. 2, p. 2)  An MRI revealed significant scar tissue about the lateral gutter of the right ankle.  (Ex. 2, p. 3)  Clamant was placed in a short leg cast for a month.  (Ex. 2, p. 4)  

Claimant was released by Dr. Pape to sit down work only on September 9, 2009. (Ex. 2, p. 8)  Claimant was then sent to the University of Iowa Hospitals and Clinics, where Richard Rosenquist, M.D., saw her on January 6, 2010.  Claimant at that time had symptoms of pain, swelling and discoloration of her right ankle, radiating down to the toes and up to her knee.  Dr. Rosenquist found her symptoms to be related to her injury and post-operative changes.  He recommended aqua therapy and use of a TENS unit.  (Ex. 4, p. 4)

On January 13, 2010, claimant received chiropractic care from Allan Novak, D.C.  He felt her symptoms were caused by biomechanical dysfunctions due to an altered gait, caused by use of a cast and boot on her right leg. 

Claimant was seen by John Femino, M.D., an orthopedic and rehabilitation specialist at the University of Iowa Hospitals and Clinics, on February 23, 2010.  At that time claimant’s pain was radiating to her calf and her thigh.  She also reported the onset of pain in her left knee, which she attributed to having to bear weight on the left leg due to her right leg injury.  Some left patellar misalignment was noted.  He felt her pain was secondary to nerve damage and entrapment from her injury.  (Ex. 4, pp. 15, 19)   

On June 18, 2010, claimant saw Robert Yang, M.D., also with the University of Iowa Hospitals and Clinics.  She reported right ankle pain as well as right hip pain.  He diagnosed trochanteric bursitis, and provided injections.  (Ex. 4, pp. 31, 34)   

Dr. Rosenquist saw claimant again on July 8, 2010.  He diagnosed right hip pain along with her ongoing right ankle pain.  Claimant reported a recent fall while trying to get into a truck, causing bruising to her ankle and knee.  He concluded her hip pain was secondary to her gait abnormality, which caused shortening of her pinformis and gluteus maximum muscles, as well as left knee pain secondary to trauma.  He recommended she use crutches.  (Ex. 4, p. 38)

On October 18, 2010, Dr. Femino performed a neurolysis of the superficial peroneal nerve and arthroscopy, with debridement of the right subtalor joint.  (Ex. 4, p. 46) 

On November 11, 2010, it was recommended that claimant undergo physical therapy.  However, this was not immediately authorized by the insurer.  (Ex. 4, p. 53) 

On December 11, 2010, claimant, having been advised to wean herself off using the prescribed equalizer boot or  “e-boot”, attempted to walk without it.  However, she fell down four or five stairs at her mother’s home, landing on her right buttock.  She had purple and pink bruises on her back by her tail bone, and pain in her hip.  Her treatment for this fall was not approved by the insurer, so she sought treatment for her hip with Dr. Boyles, her family doctor. 

The insurer refused to accept responsibility for medical treatment of this injury, so claimant sought care from her family doctor, Casey Boyles, M.D.  (Ex. 5, p. 6)  Claimant’s hip pain increased after the fall down the stairs. 

On January 27, 2011, claimant returned to see Dr. Rosenquist for evaluation of her hip pain.  He found claimant to have a decreased range of motion, weakness, and muscle atrophy in her right foot, leg and hip, with ongoing pain in her right buttock and hip, right foot and right ankle.  (Ex. 4, p. 59)

Dr. Boyles is her family doctor.  She saw him for her hip the first time.  He also told her hip pain was due to her lack of muscle mass in her leg, as well as her lack of physical therapy when she should have had it.  Dr. Femino sent her to Dr. Boyle because he is a foot doctor and would not be able to address her hip pain.  

The insurer sent her to Kenneth McMains, M.D., on February 16, 2011.  Claimant stated Dr. McMains at first said her pain was all in her head, in spite of her two surgeries.  However, he later issued a report stating that based on his observation of her legs, she did indeed have muscle loss.  He agreed her leg muscle loss is affecting her hip. He found claimant to have chronic right foot pain with entrapment neuropathy of the peroneal nerve, and chronic right hip pain secondary to the right foot pain.  (Ex. 11, p. 3)  

Claimant saw Dr. Boyles for her left knee the day before the hearing.  She stated her left knee has been swelling up and became painful in physical therapy.  Claimant had been doing additional exercises on a bicycle device on her days off, because Dr. Rosenquist said if she worked hard the next three months, she would see improvement.  However, Dr. Boyle has recommended she discontinue the bicycle exercise in light of her knee pain. 

Dr. Femino recommended aqua therapy to take the weight off her leg and hip, as well as to help her left knee.  Claimant desires alternate medical care authorizing the aqua therapy. 

Claimant has had difficulty obtaining her prescriptions, as the insurer would not pay for them.  She finally was issued a prescription card three or four months ago.  However, the pharmacy still has to call the insurer before filling every prescription.  

Claimant has had some problems with depression.  Dr. Rosenquist has recommended claimant obtain counseling from Amy Stockman, a psychologist. Claimant stated she has bad days in coping with her pain and inability to work, and now the addition of her left knee pain to her prior foot and hip pain.  She testified her mother has not been sympathetic, and she has had difficulty dealing with daily life.  She seeks approval of the referral to Amy Stockman. 

Claimant has submitted a list of unpaid medical expenses.  (Ex. 10)  This includes claimant’s pre-operative examination.  Dr. Caldwell told her to see Dr. Boyle for this examination, which she did. 

Another bill, dated July 9, 2010, resulted from claimant spraining her left ankle when her foot gave out while she reached to get her purse and put her weight on her foot.  Claimant fell down and sprained her left ankle.  This medical bill from Dr. Boyles is also unpaid.

A bill dated November 22, 2010, from Dr. Boyle, for treatment to claimant’s hip, is also unpaid.  The same is true for a December 14, 2010 visit with Dr. Boyle after she fell down the stairs at her mother’s home.  

The unpaid bill for October 29, 2010, is from an emergency room visit in Marshalltown.  Claimant was visiting a friend, an elderly Native American gentleman at the Iowa Veteran’s home for his birthday.  She was on crutches so her mother drove her there.  While there her entire right side went numb, and she may have passed out.  She was taken to the hospital by ambulance because it was feared she had a blood clot, and her blood pressure was elevated.  Claimant recalls the emergency room personnel thought her crutches may have pinched a major nerve.  However, that is not reflected in the medical records.  The ambulance bill remains unpaid. 

The bill for October 7, 2008, from MR Associates was for an MRI that was ordered by Dr. Caldwell before her first surgery.  Claimant has been subjected to collection efforts for this unpaid bill. 

The April 9, 2010 bill was for x-rays related to claimant’s admitted ankle injury. 

Exhibit 9 is an affidavit of claimant’s medical mileage expenses.  She stated about $752.24 of this bill for $1,828.36 has been paid by the insurer.  

Today she still has pain in her right foot above her ankle.  Her foot sometimes goes out on her, with sharp pain, which she says knocks her down to her knees at times. 

Dr. Femino recommended physical therapy, but the insurer would not approve it at first.  She started physical therapy on December 29, 2010, when it was finally approved.  It was also delayed due to confusion as to whether the therapy would take place in Marion, Iowa, or Mount Vernon, Iowa. 

Claimant continues to have problems with her left knee as well.  She had a medical appointment for this problem the day before the hearing. 

Exhibit 12 is the February 25, 2011 report from Dr. Femino.  That report shows that claimant is still not at maximum medical improvement, and that the delay in her physical therapy had been deleterious to her recovery.  He feels she needs further several months of physical therapy at the University of Iowa Hospitals and Clinics under his supervision, with a possible surgery in the future.  (Ex. 12) 

On cross examination, claimant stated her back and hip pain began before she fell down her mother’s stairs.  This was after she stopped working for defendant employer. 

John Tursi testified for defendants.  He is the executive director for defendant employer.  He stated claimant had worked for the Boys and Girls Club, which provides after school and summer recreational opportunities to primarily low income children, for about two and a-half years.  He described her as passionate about her work. 

However, he stated claimant was considered for termination prior to the flooding.  The details of this termination were not brought out in his testimony due to an objection.  As claimant’s disability is not at issue in this hearing, the employer’s conduct and the reason she is no longer employed there are not relevant at this time.  It was brought out that claimant resigned but did not cite her injury as the reason. 

Mr. Tursi also testified as to a co-worker who saw claimant at a local restaurant but claimant was not wearing her boot that was prescribed by her physicians.  Claimant testified on rebuttal that she was not wearing the boot that day because she was on her way to physical therapy and wanted to wear tennis shoes instead. 

CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of permanent disability.

 The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The defendants have acknowledged that claimant’s foot condition is causally related to her work injury.  They dispute whether her other conditions, such as her hip pain, right knee pain and left knee pain are caused by her work injury.

However, the overwhelming greater weight of the medical evidence clearly shows that claimant’s right knee, left knee and hip and back problems are causally connected to her work injury.  Prior to the injury, claimant had no problems with her knees, hip or back.  Subsequent to the injury, claimant began to experience right knee pain, the same leg that was injured when the table fell onto her right ankle and foot. 

Claimant also developed left knee pain later.  Her doctors state this is due to her altered gait from having to use the leg cast, e-boot, and from not being able to put her weight onto her right leg, thereby having to put all of her weight on her left leg. 

There is no medical opinion that attributes the above conditions to any other cause.  It is found claimant’s right knee and left knee conditions are causally related to her work injury.

Claimant has also experienced ongoing pain in her right hip.  Subsequent to the work injury, she reported this pain to her doctors.  Dr. Rosenquist and Dr. Boyles attributed this pain to her work injury.  She has lost muscle mass as a result of her injury and subsequent surgery, and that has resulted in an altered gait and other problems that have caused her hip pain.  Even defendants’ doctor, Dr. McMains, eventually agreed claimant’s loss of muscle mass was causing her hip and back pain.  No physician in the record states her hip pain is not caused by her work injury. 

After the onset of this hip pain, claimant fell down some stairs at her mother’s house.  This fall was caused by her weakened right leg and her attempt to wean herself from the e-boot, as recommended by her doctors.  Her fall down the stairs resulted in additional hip injury above and beyond the earlier hip problems stemming from her original work injury.  This fall down the stairs is itself a traumatic injury caused by the original work injury, in that it is a sequela of the work injury.  Hamilton v. Combined Ins. of America, Arbitration Decision, February 21, 1991 (File 854465, 877068); Lewis v. Dee Zee Manufacturing, arbitration decision, September 11, 1989 (File  797154); Fridlington v. 3M, Arbitration Decision, November 15, 1991 (File 788758).

Defendants are responsible for any subsequent injuries caused by the original work injury.  It is found that claimant’s hip and back pain are causally related to her work injury. 

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Claimant’s medical expenses are set forth in exhibits 9 and 10.  Several bills are unpaid, and claimant has been subjected to collection efforts.  Some of the bills are unpaid because defendants have disputed the bills related to claimant’s hip.  

Claimant in her testimony has explained all unpaid bills and all appear to be causally related to her work injury.  This includes the October, 2010, Marshalltown ambulance bill and all bills related to her hip, including any related to her fall down the stairs.  It also includes claimant’s medical mileage claim.  Claimant’s Marshalltown ambulance and emergency room expenses are found to be caused by a pinched nerve from using her crutches.  No other cause for these expenses appears in the record. 

Defendants will be ordered to pay all of claimant’s submitted medical expenses not already paid.  Defendants have withdrawn their objection to claimant’s medical mileage expenses, and will be ordered to pay those as well. 

The next issue is whether claimant should be granted alternate medical care. 

Claimant seeks alternate medical care in that defendants have refused to authorize aqua therapy.  The record shows that this was recommended by both Dr. Rosenquist and by Dr. Femino.  Claimant’s hip condition has been found to be caused by her work injury, and aqua therapy has clearly been recommended by her physicians.  Alternate medical care in the form of authorization of any recommended physical therapy and aqua therapy is granted. 

Claimant also seeks alternate medical care in the form of authorization for treatment by Amy Stockman, a psychologist, to treat her depression.  Claimant credibly testified as to her ongoing depression stemming from her work injury, and the effect it has had on her personal life.  Dr. Rosenquist recommended the referral to Amy Stockman.  

Alternate medical care in the form of authorization of treatment for depression and for cognitive behavioral therapy by Amy Stockman is granted. 

Claimant also requested alternate medical care in the form of instructing defendants to fill or refill her medical prescriptions related to her work injury without the necessity of the pharmacist contacting the insurer first.  Defense counsel indicated he would ascertain whether this could be accomplished. 

No legitimate reason for this requirement has been offered.  Claimant testified it has delayed her from obtaining her needed medications. 

Alternate medical care is granted and defendants shall make all reasonable efforts to remove the necessity of contacting the insurer each time a prescription is filled or refilled. 

ORDER

Therefore, it is ordered:

Defendants shall continue to pay unto the claimant temporary total disability or running healing period benefits until the requirements for termination of temporary benefits are met. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing, as set forth in the decision above. 

 Defendants shall pay the future medical expenses of the claimant necessitated by the work injury, including expenses related to claimant’s right knee, left knee, and hip.  Defendants shall also pay for the alternate medical care set forth in the decision above. 

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants, including all costs submitted by claimant at hearing as all such costs are related to this work injury.

Signed and filed this ___19th___ day of April, 2011.

[image: image1.png]%Z/W












Copies to:

Robert R. Rush

Attorney at Law

PO Box 637

Cedar Rapids, IA  52406-0637

bob@rushnicholson.com
Christopher A. Sievers

Attorney at Law

11422 Miracle Hills Drive, Suite 320

Omaha, NE 68154

christopher.sievers@libertymutual.com
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     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER
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